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No. 14539

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

In the Matter of

The Los Angeles County Pioneer Society,

Debtor.

Memorandum of Historical Society of Southern Cali-

fornia in Opposition to Motion to Reinstate Stay.

General Statement.

Appellant, Los Angeles County Pioneer Society, a Cali-

fornia corporation organized for public charitable pur-

poses,^ commenced in the Superior Court at Los Angeles

proceeding to dissolve and distribute its property among

its members. The People of the State, by the Attorney

General, filed complaint in intervention, and thereon judg-

ment was rendered that all of Pioneer's property is dedi-

cated to the public charitable trust stated in its articles,

and that Pioneer had abused and abandoned the trust,

was ousted and required to account as trustee. Historical

Society of Southern California was appointed successor

^In the Matter of the Estate of Victor Dot, Deceased, Los An-
geles County Pioneer Society, Respondent, v. Frank P. Flint, et al.,

Executors, Appellants (1921), 186 Cal. 64.
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trustee, and $95,243.54 trust funds, theretofore impounded,

turned over to it.

The judgment also directed Pioneer, after accounting,

to wind up its business, report to the court, and, on ap-

proval of the report, to proceed with the contemplated dis-

solution.

The judgment was affirmed May 5, 1953.^

June 29, 1954, Pioneer represented to the Superior Court

that it would account as directed, and July 27th at 10

o'clock a.m. was fixed as the time for hearing the account.^

No account was filed; but, on July 26, 1954, Pioneer filed

in the United States District Court Petition for Arrange-

ment under Chapter XI of the Bankruptcy Act. Therein

it withheld mention of its charitable status. It alleges that

it is a "non-profit" corporation and is the beneficial owner

of the $95,243.54 held by Historical Society of Southern

California as trustee. It concurrently obtained ex parte

orders from District Judge Harrison staying proceedings

in the State Court and restraining Historical Society and

the latter's bank depositary from making any disposition

of the funds.

The stay was served on Superior Judge Pope at about

10 o'clock a.m. July 27, 1954, whereupon counsel for all

parties called on Judge Harrison. The latter's attention

was called to the decision of the California Supreme Court

last above cited, and counsel for the State and Historical

^In re Los Angeles County Pioneer Society, a Corporation, in

Process of Voluntary Dissolution; L. A. County Pioneer Society et

al., Appellants, v. Historical Society of Southern California (a

Corporation) et al., Respondents; The People, etc. Interveners mid
Respondents (1953), 40 Cal. 2d 852; cert. den. 346 U. S. S88.

nr. 7-30-54, p. 27, lines 4-8.
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Society asked that he vacate the stay and restraining

orders.

Judge Harrison was engaged in a trial. He stated that

the matter would be considered at his earliest opportunity.

Counsel were later informed that at Judge Harrison's

request, Judge Mathes had agreed to hear the matter on

July 28, 1954, at 2 p.m.

At that time, all parties being present in open court,

the hearing was without objection proceeded with and

concluded on July 30, 1954.^

July 28, 1954, the stay was vacated, and on July 30,

1954, all other orders were vacated and the petition was

dismissed.^

Pioneer appeals, and, asserting that the vacation of the

orders was without proceedings, without affidavits, with-

out grounds and without specifications and summary, asks

that they be reinstated.

Allegations of the Petitions for Arrangement, for Ex-
tension of Time to File Schedules, for Stay and for

Restraining Orders.

The Petition for Arrangement alleges in substance:

That Pioneer is a ''non-profit" corporation, and its

purposes as stated in its articles are quoted;^

That it acquired real and personal property by

testamentary and other gifts and, in 1947, its assets

amounted to $95,263.67; and that said assets con-

^Tr. 7-30-54, p. 5, line 15, to p. 7, line 5.

^Tr. 7-28-54, p. 37, line 23 ; Tr. 7-30-54, pp. 54 and 55.

«Pet. p. 1, line 22, et seq.; Pet. p. 2, lines 7-26.



sist of "stocks and bonds which the Historical Society

has bought as trustee for * * * Pioneer * * *

and which will be turned over to the trustee appointed

by the court."^

That, having obtained declaratory judgment that

it could do so, Pioneer resolved, and commenced pro-

ceedings, to dissolve and distribute its property among

its members; that in the dissolution proceedings, fol-

lowing objection to the proposed distribution, ''the

funds were ordered impounded and later transferred

to another society as trustees for * * * Pioneer

Society's funds''

f

That in ''these proceedings'' Pioneer became ob-

ligated for attorneys' and accountants' fees and other

expenses; that it has no funds with which to pay

these expenses or other debts as they mature, and

"arrangement" is, therefore, necessary;^

That the resolution to dissolve was revoked Janu-

ary 21, 1953/'

The "arrangement" proposed by the petition is that the

Bankruptcy Court:

Take possession of the stocks and bonds which

Historical Society has bought as trustee for Pioneer

and which are now in possession of Historical
;^'^

^Pet. p. 2, line 28, to p. 3, line 7; Pet. p. 7, lines 11-14.

sPet. p. 3, lines 9-26.

»Pet. p. 3, line 28, to p. 4, line 6.

lopet. p. 4, line 8.

"Pet. p. 4, lines 17-19; Pet. p. 7, lines 11-14.
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Pay out of said assets Pioneer's creditors and ex-

penses of this proceeding ;^^

Reinstate Pioneer in possession of the remainder

''to he used in accordance with * * * their hy-

laws/'''

In the petition for stay concurrently filed Pioneer re-

peats that "all of the funds claimed by debtor are * * *

in the possession of the Historical Society as trustee'' and

that the proceeding is "for the preservation of the assets

of the debtor/'

The order to show cause specifies funds ''constituting the

assets of the debtor estate * * * now in the possession

0/ * * * Historical Society."

The order addressed to Historical Society describes it

as "trustee of funds turned over to it as trustee for * * *

Pioneer Society' ; and the order addressed to The Farmers

and Merchants National Bank of Los Angeles describes

it as "custodian of the funds and securities of "^ "^ "^

Pioneer Society which are held by the Historical Society

as trustee,"

Each of the typewritten papers just referred to bears

the printed card of Morris Lavine, attorney for the pe-

titioner.

i2P€t. p. 4, lines 21 and 22; Pet. p. 7, line 30; Pet. p. 6, lines

22-25.

ispet. p. 4, lines 24-26; Pet. p. 5, lines 2-4; Pet. p. 8, lines 7-13.



Petitioner's Allegations Are in Diametrical Opposition

to the Adjudication by the Supreme Court of

California and the Admitted Facts.

There is shocking inconsistency between the allegations

and implications in the petitions and other papers and the

decision of the Supreme Court of California. The dia-

metrical opposition between the petition and the facts

admitted at the hearing by Pioneer's counsel is equally

striking.

The Supreme Court pointed out that Pioneer's amend-

ment of its by-laws, obtaining the declaratory judgment,

the liquidation of assets and dissolution proceedings, were

steps in the scheme (thwarted by the Attorney General's

intervention) to divert the trust assets from the charitable

purpose to the private use of Pioneer's members. It held

the by-law amendment abortive (40 Cal. 2d p. 862); the

declaratory relief action coUusively colorable and the judg-

ment ineffective against the intervenors (40 Cal. 2d p.

857) ; that a "charitable corporation cannot dissolve and

distribute its assets among its members," and that the

"members of Pioneer have not at any time had any right

to receive the property" (40 Cal. 2d p. 863).

Pioneer's course in the trust betrayal is thus described

in the Court's opinion:

"Pioneer amended its by-laws to close its member-
ship and provide that existing members had a proprie-

tary interest in its assets; it brought a declaratory

relief action to obtain a ruling that the assets were

not held in trust, paying the attorney fees for both

parties thereto ;^^ it sold its assets and reduced its

^*The judgment also declared that the assets could be distributed

among Pioneer's members [Tr. 7-30-54, p. 23, lines 4-7].
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property to cash; it commenced dissolution proceed-

ings ; and it maintained in the trial court, in a petition

for writs of prohibition and mandate, and on this

appeal that its assets are not held for charitable

purposes.

^'Pioneer's course of conduct * * * thus demon-

strates that it has abused and abandoned its trust

and amply supports the determination * * * that

a new trustee should be appointed/' (40 Cal. 2d pp.

856,861-862.)

With reference to revocation (after judgment) of the

dissolution resolution, the Supreme Court held that it

had no effect on the proceeding by the Attorney General

(40 Cal. 2d p. 864).

Pioneer's Counsel at the Hearing Before Judge Mathes
on July 28 and 30, 1954, Admitted That Vital Al-

legations of the Petition Are False.

The transcript of this hearing covers more than 100

pages of typewritten matter.

The obligations, payment of which out of trust funds

is sought, were thus stated by Mr. Lavine:

Lavine's fees and expenses $13,000.00

Accountants' fees 380.00

Bond 13.50

Photostats 10.50

Flowers 6.21

Stamps 3.50

$13,413.71
15

i^Tr. 7-28-54, p. 3, lines 17-21
; p. 4, line 23; p. 6, line 6.



It was admitted, also, that the Superior Court had

been asked for, and had refused, permission to pay these

bills out of the trust fund.^^

With specific reference to the allegations of the peti-

tion, Mr. Lavine admitted

:

(a) The only title Pioneer ever had or could claim to

the assets which the petition asks the court to take

over was as trustee;^''

(b) Historical was appointed by the judgment successor

to Pioneer as trustee, and has taken over the im-

pounded trust funds; the judgment was affirmed,

and has long since become final ;^^

(c) The judgment placed title to all of Pioneer's assets

in Historical as trustee for the charitable purposes

stated in Pioneer's articles ; Historical is 7iot trustee

for Pioneer ;^^

(d) As between Historical and Pioneer the former has

final adjudication of title in its favor ;^^

(e) 'The Court—

*

"^ * the Superior Court, back

in 1950, put * * * title to all the assets of

Pioneer * * * in the successor trustee, Histori-

cal.

Mr. Lavine—That is right.

The Court—That judgment * * * has long

since become final, has it not?

Mr. Lavine—That is correct, your Honor.

i6Tr. 7-28-54, p. 5, line 21, to p. 6, line 5.

i^Tr. 7-28-54, p. 18, lines 2-20; Tr. 7-28-54, p. 23, lines 3-23;
Tr. 7-30-54, p. 40, line 21.

i8Tr. 7-28-54; p. 22, line 13.

i»Tr. 7-30-54, p. 36, line 9; Tr. 7-30-54, p. 40, line 12.

20Tr. 7-28-54, p. 23, line 9.
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The Court—What else is there to talk about?

How could this court possibly, except in utter defi-

ance of the State law, hold that this debtor has any

possible claim to these assets, title to which has

been placed in Historical by a judgment of the

State Court, affirmed by the highest court of the

State and review denied by the Supreme Court

of the United States, long since final? How could

this court under any conceivable theory disturb

that title?

Mr. Lavine—Its only title (is) as trustee and

—

The Court

—

That's the only title that Pioneer

ever had or could possibly claim.

Mr. Lavine

—

That is right; but certainly had a

right to re-petition for its return.

The Court

—

No mention of that is made in this

petition * * * no mention "^ "^ "^ of the judgment of

the State Court. This court was not informed of

the Pioneer case or of its appeal * * *."^^

"The Court—On page 6, lines 1-4, the petition

alleges,

'The debtor proposes to obtain the money, which

is in excess of $95,000 from stocks and bonds

which the Historical Society has bought as trustee

for Los Angeles County Pioneer Society and
which will be turned over to the trustee to be ap-

pointed by this Court.'

Mr. Lavine—That omitted * * * ^f^j. ^^e

purposes set forth in the articles of the Los Angeles

County Pioneer Society.'
">̂22

In face of the final adjudication and these admissions,

the proposal that the Bankruptcy Court not only authorize

2iTr. 7-30-54, p. 40, line 12, to p. 41, line 14.

22Tr. 7-30-54, p. 35, line 25, to p. Z6, line 15.
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payment out of the trust fund of expenses incurred by

Pioneer in its attempt to defeat and betray the trust but

reinstate Pioneer in possession of the balance of the fund

with express authorization to use the same in accordance

with the judically condemned by-laws, adds insult to in-

jury.

Assets of the Charitable Trust Are Not Includable in

the Bankruptcy Proceeding; and Accounting or

Other Proceedings Incidental to Administration

of the Trust Cannot Be Stayed by the Bankruptcy

Court.

Admittedly the property in HistoricaFs possession be-

longs to the public charitable trust, and had been taken

away from Pioneer and turned over to Historical because

the former had been tried and found faithless as fiduciary.

It is settled that property held by a debtor as fiduciary

cannot be included in a bankrupt's estate, and that legal

proceedings incident to the administration of the trust may

not be stayed by the bankruptcy court.

Remington on Bankruptcy, Sec. 1212;

In re Commonwealth Bond Corporation; Evans v.

Mann (C. C. A. 2, 1935), 77 F. 2d 308, 309-310;

In re Prudence Bonds Corporation (C. C. A. 2,

1935), 79 F. 2d 212;

Guarantee Bond & Mortgage Co. v. Hilding (C.

C. A. 6, 1923), 290 Fed. 22, 29.

Of necessity, accounting by Pioneer is purely incidental

to the administration of the public trust and pursuant to a

final judgment of the State Court. Obviously, Pioneer

has evinced and continues to exhibit strong disinclination

to make the accounting.
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The Orders Were Signed Under Gross Misapprehen-

sion, Were Properly Vacated When the Truth

Was Disclosed, and No Reason for Their Rein-

statement Is Suggested.

Obviously, had j)etitioner disclosed the decision of the

State Court, or had he stated to Judge Harrison the truth

as later admitted before Judge Mathes, the stay and re-

straining orders would never have been signed.

Pioneer's flagrant sins of omission and commission were

not disclosed until the hearing before Judge Mathes.

Under its general equity powers, and to protect the

public and its own jurisdiction against abuse, the court

not only had ample authority but was in duty bound to

terminate interference w^ith the carrying out of the judg-

ment of the State Court in a matter peculiarly within the

latter's jurisdiction in the administration of a public char-

itable trust.

Securities Conin v. U. S. Realty Co. (1940), 310

U. S. 434, 456-458.

As said by the Circuit Court of Appeals for the Eighth

Circuit, when an application for judicial action is presented,

''the District Judge * * * is not a ministerial, but

a judicial, officer, whose first duty is to see that those

who minister in the temple of justice shall not invoke

his authority for the accomplishment of fraud."

Zeitinger v. Hargadine-M'Kittrick Dry Goods Co.

(C. C. A. 8, 1917), 244 Fed. 719, 723.
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''* * * the court is the protector of the purity

of its own process, and may take such steps as are

necessary to protect against its abuse, on its own

motion, or upon the suggestion of a stranger; and

neither state statutes nor ordinary procedural rules

can thwart a prompt and efficacious discharge of that

paramount obligation." (Citing numerous authori-

ties.)

Pueblo de Taos v. Archuleta (C. C. A. 10, 1933),

64 F. 2d 807, 812.

When the facts were disclosed at the hearing. Judge

Mathes put an end to the obvious and admitted imposition

which had been perpetrated upon both the District and the

State Courts.

Nothing has since occurred to mitigate the conditions

then disclosed.

Pioneer Cannot Be Dissolved Until It Complies With
the Judgment and All Litigation Is Disposed of.

Petitioner's statement that the Superior Court intends

to dissolve Pioneer before any of the things required by

the judgment are done carries its own refutation.

Under the judgment Pioneer must first make the ac-

counting; it must then close up its business and report to

the court; after approval of the report, and then only,

can dissolution take place.

The judgment, common sense and judicial comity alike

preclude dissolution until not only all these things are ac-

complished, but this proceeding and all other litigation in

which Pioneer is involved are concluded.
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Conclusion.

The form and contents of the petition and petitioner's

conduct demonstrate complete absence of the "clean hands''

always essential on the part of everyone who seeks the

aid of any court and especially of a court of equity.

Respectfully submitted,

Lawler, Felix & Hall,

Oscar Lawler,

Attorneys for Historical Society of

Southern California.
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No. 14539

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

In the Matter of

Los Angeles County Pioneer Society, a Corpora-

tion,

Debtor.

Reply of Historical Society of Southern California to

Opening Brief of Los Angeles County Pioneer Society.

Introductory Statement.

Appellant, a public charitable corporation, was, in 1950,

by final judgment of the State Court, adjudged faithless

to its trust, shorn of its property, and required to ac-

count, wind up its affairs, and dissolve; Historical Society

of Southern California was appointed successor trustee

and invested with title to the entire assets of the trust/

Following affirmance of the judgment, time for the

accounting was fixed for July 27, 1954.^

^/n re L. A. County Pioneer Society, a Corporation, in Process
of Voluntary Dissolution; L. A. County Pioneer Society, et al.,

Appellants, v. Historical Society of Southern California (a Cor-
poration) et al., Respondents ; The People, etc. Interveners and
Respondents (1953), 40 Gal. 2d 852.

2Tr. 7-30-54, p. 27, line 5.
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On July 26, 1954, appellant filed in the Bankruptcy

Court petition "for arrangement'' under Chapter XI of

the Bankruptcy Act, sworn to by its President. Therein

it says nothing about the judgment, alleges that it is a

''non-profit" corporation,^ that it owns the assets of which

it had been shorn by the judgment,^ that Historical holds

said assets as trustee for Pioneer,^ and asks the Bank-

ruptcy Court to take said assets away from Historical,

pay therefrom expense incurred by appellant in betraying

and despoiling the trust and reinstate appellant in owner-

ship and possession of the remainder,^ with specific

authority to dispose thereof in accordance with appellant's

amended by-laws which had been adjudged fraudulent by

the State Court/

In presenting the petition appellant's correct status and

the nature of the pending accounting proceeding were

misrepresented,^ and the existence of the final judgment

of the State Court concealed.®

July 26, 1954, appellant obtained an order (served July

27, 1954) restraining proceedings in the State Court/^

Request that the order be vacated was immediately made

3Pet. for Arr. p. 1, lines 22-23.

^Pet. for Arr. p. 4, lines 17-19; p. 5, lines 1-4; p. 7, lines 11-14.

^Pet. for Arr. p. 7, lines 11-14.

«Pet. for Arr. p. 4, lines 17-27; p. 5, lines 1-4; p. 6, lines 22-25.

^40 Cal. 2d 862-863. Pet. for Arr. p. 1, line 23; p. 3, lines 28
et seq.; p. 4, lines 17-19; p. 4, lines 21-26; p. 7, lines 11-14.

«Pet. for Arr. p. 1, lines 22-23; Pet. for Order to Show Cause,
Pars. I and II.

»Tr. 7-30-54, p. 41, lines 10-14; p. 42, lines 19-21
; p. 43, lines 9-

10; p. 44, line 21 ; p. 47, lines 22-24; p. 48, lines 13-15; p. 49, lines

18-20; p. 51, lines 13-16.

^^Restraining Order, p. 1.
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to Judge Harrison. Pursuant to arrangement made by

him with Judge Mathes, hearing was held by the latter

July 28 and 30, 1954, which was participated in by

all parties without objection.^^

Thereat, the facts about the judgment, appellant's cor-

porate status, the accounting proceeding, and the falsity

of the petition were admitted/^

On July 28, 1954, the restraining order was vacated,^^

and on July 30, 1954, the petition for arrangement was

dismissed/^^

This appeal followed.

"Tr. 7-28-54, p. 2; p. 14, line 17; p. 15, line 14; p. 18; pp. 20-

22; p. 26, line 19; p. 28, lines 3-19; p. 30, line 14; p. 31, lines 10-

20; p. Z7, lines 2-16; p. Z^, line 7; p. 39, line 4; p. 40, lines 5-21

;

pp. 41-44. Tr. 7-30-54, pp. 2-7.

i20p. of State Supreme Court, 40 Cal. 2d 852, Tr. 7-28-54, p. Z6,

lines 10-21.

Impounding order, Tr. 7-30-54, p. 38.

Interlocutory judgment, Tr. 7-28-54, p. 31.

Order appointing Historical Society Trustee, Tr. 7-30-54, pp.

9-12.

Acceptance of appointment, Tr. 7-30-54, p. 14.

Declaratory judgment, Tr. 7-30-54, pp. 18-23.

Review of State Court record by Judge Mathes, Tr. 7-30-54,

pp. 29-34.

Review of pet'ns for arr. and to show cause by Judge Mathes,

Tr. 7-30-54, pp. 35-36, 41-53.

Pioneer admits title adjudication is final and that it has no title.

Tr. 7-30-54, pp. 40-41.

Effect of adjudication stated, Tr. 7-28-54, p. 26, line 30.

State Court's refusal to pay Lavine out of trust fund, Tr. 7-30-54,

p. 26.

Concealment by Pioneer of State Court judgment, Tr. 7-30-54,

p. 41, lines 10-14; p. 42, lines 19-21; p. 43, Hues 9-11; p. 44, lines

4-8 and 21; p. 47, lines 22-24; p. 48, hues 13-15; p. 49, lines 18-

20; p. 51, lines 13-16.

i3Tr. 7-28-54, p. V , line 17.

i3«Tr. 7-30-54, p. 54, lines 18, ci seq.



Disregard in the Opening Brief for conclusive adjudica-

tions against appellant, and other undisputed and indis-

putable matters upon which the vacation of restraining

order and dismissal of the petition were based, renders

statement thereof necessary.

The Facts.

Los Angeles County Pioneer Society was, in 1921, and,

again, in 1953, adjudged to be a California corporation

organized and existing for a single public charitable pur-

pose/*

In each case appellant's contention that it is a non-

profit social, and not a charitable, corporation, was re-

jected.

The second case, initiated in 1949, by petition sworn to

by Pioneer's President, Frank Y. Pearne (who likewise

verified the petition for arrangement herein), is the same

case No. 562960 entitled 'Tn the Matter of Los Angeks

County Pioneer Society, a corporation, in the Process of

Voluntary Winding Up'* referred to in Paragraph I of

the ''Petition for Order to Show Cause Restraining Pro-

ceedings in the Superior Court." Therein Pioneer, claim-

ing to be '^a non-profit" corporation, sought to dissolve and

divide its property pro rata among its members. The

Attorney General intervened, alleging abandonment of the

trust, mala fides in its administration, Pioneer's inten-

tion to misappropriate the trust assets, and abuse by

^^7w the Matter of the Estate of Victor Dat, Deceased, Los An-
geles County Pioneer Society, Respondent, v. Frank P. Flint, ef al.,

Executors, Appellants (1921), 186 Cal. 64.

In re L. A. County Pioneer Society, a Corporation, in Process of
Voluntary Dissolution; L. A. County Pioneer Society, et aL, Appel-
lants, V. Historical Society of Southern California (a Corporation)

et al., Respondents; The People, etc., Interveners and Respondents

(1953), 40 Cal. 2d 852.
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Pioneer of its corporate powers and privileges. The At-

torney General's allegations included: public policy re-

quires that the assets in Pioneer's possession ''remain

charged with the public charitable and benevolent trust

* * * to the end that the trust may not fail;"^^ that

Pioneer had not, for more than five years devoted the

assets to the public charitable trust ;^^ that by the dissolu-

tion proceeding, Pioneer was ''seeking to dispose of the

Society's assets contrary to the public and charitable pur-

pose," to the irreparable injury of the People of the State/*^

Prayer is for Pioneer's dissolution and disposition of its

assets in such manner that they will remain dedicated to

the trust}^

On the filing of the complaint $95,187.37 in Pioneer's

possession was impounded,^^ which, after judgment, was

turned over to Historical Society of Southern California

as successor trustee.

May 18, 1950, the court found that Pioneer had aban-

doned the charitable purposes for which it was organ-

ized; that it was seeking and intending to wrongfully

divert the trust assets to the private enrichment of its

individual members; and that Pioneer's closing of its

membership rolls, obtaining, in a declaratory relief action

wherein it paid the attorneys on both sides, judgment that

its assets were subject to no trust, and initiating the pro-

ceeding to dissolve and distribute its assets among its

members, were all in pursuit of the unlawful purpose to

wrongfully divert the trust assets to the private use of

i^Clk. Tr. p. 14, line 18.

i^Clk. Tr. p. 15, line 24.

i^Clk. Tr. p. 13, line 26, to p. 14, line 14.

i^Clk. Tr. p. 15, lines 5, et seq.

i«Clk. Tr. p. 71 ; Tr. 7-30-54, p. 38.



Pioneer's members ; the court concluded that the property

in Pioneer's possession is corpus of the charitable trust

for which Pioneer was incorporated; that Pioneer had

abandoned, betrayed and abused the trust, that appoint-

ment of a successor trustee, accounting by Pioneer, and the

taking of all competent action by it to conclude and dis-

solve the corporation were necessary.^^ It entered inter-

locutory judgment that Pioneer had abandoned, been faith-

less to, and threatened and intended to despoil the trust,

and that a new trustee was necessary; it directed Pioneer

to account and report to the court, and, on the approval

of the account and report, to wind up its affairs and

dissolve.^^

October 18, 1950, Historical Society was appointed

successor trustee, all trust assets were ordered delivered

to it, and the impounded assets were turned over to the

successor trustee.^^

December 16, 1950, Pioneer appealed from the judg-

ment,^^ which was affirmed May 5, 1953,^* and certiorari

denied by the Supreme Court of the United States January

4, 1954.''

In affirming the judgment, the State Supreme Court

reviews in detail appellant's conduct, holds that all prop-

erty acquired by Pioneer, including the particular gifts,

devises and bequests referred to in the petition for ar-

rangement, is subject to the trust; that a declaratory judg-

ment to the contrary in the case wherein Pioneer was

20Clk. Tr. pp. 47, et seq.

2iClk. Tr. pp. 51-53; Tr. 7-28-54, p. 31.

22Clk. Tr. p. 81 ; Tr. 7-30-54, pp. 9-12.

23Clk. Tr. p. 54.

24See 40 Gal. 2d 852, supra,

25346 U. S. 888 and 928.
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plaintiff and paid the attorneys on both sides, and to

which the Attorney General was not a party, was color-

able and ineffective; that Pioneer's members had no pro-

prietary right, title or interest in the property; that an

amendment to the corporation's by-laws closing member-

ship and declaring that existing members have such pro-

prietary interest is invalid; that a charitable corporation

cannot dissolve and divide its property among the mem-

bers, and that Pioneer cannot lawfully make such dis-

tribution. The Court concluded that, by the course of

conduct recited, and by maintaining "in the trial court,

in a petition for writs of prohibition and mandate, and

on this appeal that its assets are not held for charitable

purposes," Pioneer demonstrated "that it has abused and

abandoned its trust and amply supports the determination

of the trial court that a new trustee should be appointed.
"^^

Upon return of the case to the Superior Court, and

on June 29, 1954, Pioneer's request to that court for

payment out of the trust funds of Lavine's attorney's

fees and expenses ($13,000.00) in and since the appeal

was denied. ^^ At the same time, on Mr. Lavine's repre-

sentation to the court that accounting would be made as

required by the judgment, July 27, 1954, at 10 a.m., was

fixed as the time therefor.^^

Instead of the promised accounting, appellant filed the

petitions for arrangement and for restraining order, which

were presented to the Bankruptcy Court by Mr. Lavine.

The restraining order, signed by District Judge Harrison,

was issued July 26, 1954, and served on Judge Pope of

the Superior Court at 10 a.m., July 27, 1954.

2«40 Cal. 2d 861-862.

27Tr. 7-28-54, p. 3. lines 17-21
; p. 4, line 23; p. 6, line 6; p. 24,

line 6. Tr. 7-30-54, p. 26, line 21.

28Tr. 7-30-54, p. 27, line 5.



Allegations of the Petitions.

The petition for arrangement alleges that Pioneer is a

''non-profif corporation; that it owns the impounded

$95,263.67; that Historical Society holds the money as

trustee for Pioneer, and, as such trustee for Pioneer, has

bought stocks and bonds with the money. The petition

proposes and asks that the assets be taken away from

Historical by the trustee to be appointed by the Bankruptcy

Court, that the bankruptcy trustee pay therefrom Pioneer's

debts (being Pioneer's fees and expenses incurred by it

''in these proceedings") and turn the remainder over to

Pioneer to be used in accordance with its (unlawful)

hy-laws.

The petition for restraining order, concurrently filed

and presented, alleges (Par. H) that in State Court

Proceeding No. 562960 Pioneer ''revoked the said pro-

ceeding and petitioned the court for revocation of its

previous proceedings to voluntarily wind up its affairs

and to allow it to continue and allow it to restore its

funds and meet its obligations,"^^ and that the Superior

Court "has announced that it will not permit" Pioneer

"so to do," and will, on July 27, 1954, at the hour of

10 a.m. dissolve the Society.^^

The truth about State Court Proceeding No. 562960, the

judgment therein, and the true status of that case on

July 26, 1954, were concealed from the District Court

2^The revocatory proceding was held ineffective by the State Su-
preme Court (see 40 Cal. 2d 864).

^^Dissolution can, under the judgment, take place only after settle-

ment of the accounting. The record contains no support for this

allegation in the petition.



when the petitions were presented and the restraining

order issued.^^

Following service of the restraining order on Judge

Pope, District Judge Harrison was asked to vacate the

order. Being engaged in a trial, Judge Harrison arranged

with Judge Mathes to hear the matter; responsive to

notification from Judge Mathes, all parties appeared in

open court, and the hearing, participated in by all parties

without objection, was proceeded with on July 28th and

concluded July 30, 1954.^'

At the hearing Mr. Lavine informed the court that the

obligations ''incurred in these proceedings," referred to

in and payment of which is asked by the petition, amount

to $13,413.71 ; that $13,000.00 thereof was for Lavine's

fees and expenses, and that claim therefor had been pre-

sented to and disallowed by the Superior Court.^^

8iTr. 7-30-54, p. 40, line 12, to p. 41, line 14.

^^For particulars as to presentation of the petitions, arrangement
for hearing by Judge Mathes and participation of appellant and all

other parties in the hearing, see

:

Tr. 7-28-54, p. 2, lines 3-22; p. 11, lines 1-25; p. 14, line 17.

Tr. 7-30-54, p. 2, line 1, to p. 8, line 1 ; p. 18, line 1, to p. 19, line 8;

p. 24, line 1, to p. 25, line 17; p. 28, lines 1-6; p. 31, Knes 9-11 r

p. 34, line 24, to p. 35, lin€ 1 ; p. 36, line 6, to p. 37, line 11 ; p. 40,

line 1, to p. 41, line 14; p. 46, lines 5-13.

33Tr. 7-28-54, p. 3, lines 17-21
; p. 4, line 23; p. 6, line 6; p. 24,

line 6. Tr. 7-30-54, pp. 26-27.

As Lavine's services commenced with the notice of appeal from
the judgment in case No. 562960, filed December 16, 1950, they

were entirely in support of the conduct of Pioneer, which the Su-
preme Court held demonstrated abandonment, abuse, betrayal and
spoliation of the trust.

Rewarding a faithless trustee for activities in fraud of his fiduci-

ary relationship is, of course, judicially unthinkable. Besides, the

Superior Court, the proper tribunal to consider the matter, had ad-

judicated the claim [Tr. 7-28-54, p. 24, line 6; Tr. 7-30-54, pp.
26-27].
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At the hearing, responsive to the Court's questions,

Lavine admitted that the only title Pioneer ever had or

could claim to the assets (of which, in the petition, Pioneer

alleges outright ownership) was as trustee, and that the

judgment in Case No. 562960, ending its trusteeship,

taking the title away from Pioneer and vesting it in His-

torical Society as successor trustee, was final.^*

Pioneer also admitted that by the judgment which was

affirmed in 40 Cal. 2d 852, title to the "m excess of

$95,000.00" mentioned in the petition for arrangement

had been vested in Historical Society as trustee and that

the judgment has been final ever since 1953.^^

The Adjudications and Appellant's Admissions Left

No Alternative to Vacating the Restraining Order

and Dismissing the Petition.

Contrast between the petition for arrangement and

conclusive adjudications and other facts admitted by appel-

lant and with which both Pioneer and its attorney were

especially familiar, is so striking as to require no com-

ment.

The opening brief admits that on Pioneer's accounting,

which was proceeded with after vacation of the order,

the court surcharged Pioneer $7,578.76, with interest,

for misappropriated trust funds.^^

Thus, adjudged faithless as trustee and flaunting the

requirement that it account for its trusteeship, its hands

unclean with misappropriated trust funds, appellant, on

July 26, 1954, presented to the District Court a false

s^Tr. 7-28-54, p. 23, line 11 ; Tr. 7-30-54, p. 40, lines 12 and 21.

35Tr. 7-28-54, p. 20, line 17; p. 23, line 19; p. 40, line 18. Tr.
7-30-54, p. 36, line 9.

3»0p. Br. p. 9, line 18.
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petition, asking judicial seizure of trust property in which

Pioneer admits it has no right, title or interest, payment

therefrom by the court of obligations incurred by Pioneer

in betraying and despoiling the trust, and reinstatement

of appellant in possession of the remaining trust assets,

with specific authority to dispose thereof in accordance

with its (unlawful) amended by-laws.^^""

Relying on these allegations and uninformed about and

without knowledge of the judgment, Judge Harrison signed

the restraining order. Upon disclosure at the hearing of

the facts and the gross imposition on the District Court,

the order was vacated and the petition for arrangement

dismissed.

Thus, frustrated by the State Court judgment in its

attempt to fraudulently use the State process of dissolu-

tion to spoliate the betrayed charitable trust, and being

thereby ordered to account and dissolve, appellant here

sought to similarly utilize the Federal process prescribed

by Chapter XI of the Bankruptcy Act, and, by dissimula-

tion, misrepresentation, concealment, downright falsehood

and deception, to thereby evade the judgment, escape

accounting and dissolution, and be reinstated in possession

and ownership of trust property, in which it confessedly

had no shadow of right, title or interest, with specific

authorization to dispose of the property in a manner

adjudged fraudulent by the State Court.

A more brazen imposition on a court or a more flag-

rant abuse of judicial process could not be imagined.

The applicable law is elementary:

" 'It is one of the fundamental principles upon
which equity jurisprudence is founded, that before a

3^See 40 Cal. 2d 861-862.
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complainant can have a standing in court he must

first show that not only has he a good and meritorious

cause of action, but he must come into court with

clean hands. He must be frank and fair with the

court, nothing about the case under consideration

should be guarded, but everything that tends to a

full and fair determination of the matters in con-

troversy should be placed before the court.' Story's

Equity Jurisprudence, 14th ed., §98. The govern-

ing principle is 'that whenever a party who, as actor,

seeks to set the judicial machinery in motion and

obtain some remedy, has violated conscience, or

good faith, or other equitable principle, in his prior

conduct, then the doors of the court will be shut

against him in limine; the court will refuse to inter-

fere on his behalf, to acknowledge his right, or to

award him any remedy.' Pomeroy, Equity Juris-

prudence, 4th ed., §397. This Court has declared:

'It is a principle in chancery, that he who asks relief

must have acted in good faith. The equitable powers

of this court can never be exerted in behalf of one

who has acted fraudulently or who by deceit or any

unfair means has gained an advantage. To aid a

party in such a case would make this court the abetter

of iniquity.' Bein v. Heath, 6 How. 228, 247."

(Italics supplied.)

Keystone Co. v. Excavator Co. (1933), 290 U. S.

240, 244:

''The authorities and the reason of the rule leave

no question as to the right of a Court, and its duty

to dismiss from its consideration a case based upon

a consideration which contravenes public policy.

Courts do not sit to give effect to such illegal con-

tracts. The law is not to be subsidized to overthrow

itself, though the parties to the litigation may not

object to such a meretricious exercise of power. If
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the public time and the authority of law were thus

at the mercy of litigants, the sense of dignity and

obligation to the laws, from which the Court derives

its powers, would constrain it to desist from the sui-

cidal task of subverting the laws which it was or-

ganized to preserve and administer."

Valentine v. Stewart (1860), 15 Cal. 387, 405.

''A court of equity will not allow itself to become

a handmaid of iniquity of any kind. It intervenes,

not for the sake of the party who is benefited by the

intervention, but for the sake of the law itself. It

matters not that no objection is made by either party;

when the court discovers a fact which indicates that

the contract is illegal and ought not to be enforced,

it will, of its own motion, instigate an inquiry in re-

lation thereto."

Kreamer v. Earl (1891), 91 Cal. 112, 118.

The good faith indispensable to every request for judi-

cial aid is a statutory prerequisite with respect to a peti-

tion for arrangement under the Bankruptcy Act.

11 U. S. C. A., Sec. 761, p. 608.

Common honesty and proper respect for the courts

and for judicial process left no alternative to clearing

the court's docket of the gross deception and imposition

here proposed and practiced by Pioneer. Vacation of the

restraining order and dismissal of the petition were not

only proper, but imperative.

Respectfully submitted,

Lawler, Felix & Hall,

Oscar Lawler,

Attorneys for Historical Society

of Southern California.
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The Los Angeles County Pioneer Society,

Appellant,
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Appellees.

APPELLEES' BRIEF.

To the Honorable the United States Court of Appeals

for the Ninth Circuit:

Preliminary Statement.

It must be emphasized at the outset of this Honorable

Court's consideration of this matter that we are not

concerned here with an appeal taken in the ordinary and

accepted manner from an adverse decision of a district

court rendered upon pleadings duly and regularly filed

and proceedings conducted in the usual manner in which

proceedings are conducted after issue has been joined.

Reference to Appellant's Opening Brief fails to disclose

that the true and proper parties to the controversy from
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which stem the proceedings in the court below and in

this Honorable Court were and are Los Angeles County

Pioneer Society and the beneficiaries of the public chari-

table trust of which the Pioneer Society was trustee, it

being an established principle in the State of California

and generally that beneficiaries of charitable trusts can

sue or be sued only by or through the Attorney General

of the State. The Historical Society of Southern Cali-

fornia became a party to the controversy when it was

named, in the course of proceedings in the State courts,

to succeed the Los Angeles County Pioneer Society as

trustee of the aforesaid public charitable trust.

It would appear accordingly, if there be a properly

perfected appeal pending before this Honorable Court,

the objective of the appeal being simply to wrest for

private use and from the Historical Society, as trustee of

a public charitable trust, funds dedicated to beneficiaries

represented solely by and through the Attorney General

of the State of California, that the proper party appellees

are the Attorney General of the State of California and

the Historical Society of Southern California, rather than

the ''State of California" and the Historical Society as

set forth in the caption of Appellant's Opening Brief.

Although we raise no issue regarding the inaccurate

designation of the appellees by appellant, we direct this

Court's attention to this point for the sake of accuracy

inasmuch as to avoid confusion we have continued the

use of the caption first employed by appellant.
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Statement of the Case.

In view of the full and complete recital by Justice

Traynor in his decision in Los Angeles County Pioneer

Society, et al. v. Historical Society of Southern California,

et al, 40 Cal. 2d 852, 257 P. 2d 1, of most of the perti-

nent facts involved in the instant appeal preceding appel-

lant's entry into the federal district court, and in view

of the full and complete statement contained in the brief

filed by Oscar Lawler, Esq., on behalf of the Historical

Society of Southern California supplementing Justice

Traynor's decision to complete the statement of all the

pertinent facts involved herein, we will not burden this

Court by an attempt to rephrase and duplicate the factual

recitals in Justice Traynor's opinion and in Mr. Lawler's

brief, but respectfully request this Honorable Court to

deem Justice Traynor's opinion and Mr. Lawler's brief

included herein by reference as if set forth in full herein.

We join with Mr. Lawler in specifically emphasizing

the total and established failure of the documents filed

by appellant with the district court, and purporting to

commence a bona fide Chapter XI proceeding, to disclose

material factual information, including the action of the

California Supreme Court in 40 Cal. 2d 852, supra,

although this information, as is indisputably apparent,

was in appellant's possession at the time.



ARGUMENT.

I.

Dissolution of a Corporation Pursuant to a Judgment

Rendered by a Court of Competent Jurisdiction

Cannot Be Avoided or Delayed by or Through

Resorting to the Commencement of a Chapter

XI Proceeding.

As the record herein, the decision of the California

Supreme Court in 40 Cal. 2d 852, supra, and the brief of

our co-appellee, Historical Society of Southern California,

amply establish, appellant purported to commence a pro-

ceeding under Chapter XI of the Bankruptcy Act after a

final judicial determination that appellant was the trustee

of a public, charitable trust; that all assets in the custody,

possession or control of appellant constituted the assets

of that public, charitable trust; that appellant's custody,

possession or control of such assets was solely that of a

trustee of said public charitable trust and not as owner;

that the Historical Society was the duly appointed succes-

sor trustee of the aforesaid charitable trust assets; that

appellant was required to render a formal accounting o£

its trusteeship of the aforesaid charitable trust; and that

upon said accounting appellant would be formally dis-

solved by judicial decree.

Obviously, apart from judicial authority therefor, no

purpose could possibly be served by permitting appellant

to proceed with a Chapter XI proceeding, even if appel-

lant had straightforwardly attempted to do so by way of

a petition predicated upon the facts as they in reality

existed at the time the ''petition" involved herein was

filed, inasmuch as a Chapter XI proceeding is intended

only to so arrange the financial affairs of a corporation

that the corporation may be enabled to continue its cor-
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porate existence, whereas appellant's corporate death had

been judicially decreed by final judgment of the State

court. It is this common sense approach to a resolution

of the problem presented to the Bankruptcy Court, when

a corporation whose imminent dissolution has been de-

creed by a court of competent jurisdiction seeks to post-

pone or avoid the death penalty by seeking refuge in a

Chapter XI proceeding, which has been followed by the

United States Supreme Court in Chicago Title & Trust

Co. V. Forty-One Thirty-Six Wilcox Bldg. Corporation,

302 U. S. 120, 58 S. Ct. 125, and by the United States

Court of Appeals for the Third Circuit in In re Distillers

Factors Corp., 187 F. 2d 685. In the latter case the Court

of Appeals affirmed the action of a District Court Judge,

who dismissed a Chapter XI proceeding sua sponte, im-

mediately upon ascertaining that the State, in which the

petitioner had been incorporated, had commenced action

which would result in the corporation's dissolution. It was

the view of the Court of Appeals that the filing of a peti-

tion under Chapter XI by a corporation well on the road

to final dissolution is, as the brief filed by the Historical

Society contends, an obvious imposition upon the court

requested to entertain the petition.

II.

The Action of the District Court Was Not Arbitrary

in Any Respect.

Although, in view of the established, manifest, substan-

tial variances between the matters contained in the various

documents stricken by the court below and the facts, there

appears to be no need to analyze the Statement of Facts

contained in Appellant's Opening Brief, it must be em-

phasized in fairness to the District Court Judge that coun-



sel for appellant was apprised of our intention to secure

a dismissal of the Chapter XI proceeding on the morning

of July 27, 1954; that the office of appellant's counsel was

advised shortly after the luncheon hour on July 27, 1954

that the Honorable William C. Mathes, District Judge,

would review the pending Chapter XI proceeding the

next day at 2 lOO P. M. ; that appellant appeared and parti-

cipated in said hearing on July 28, 1954 without objection

although it was fully apparent that the District Judge was

considering our request that he dismiss the pending Chap-

ter XI proceeding on his own motion [Rep. Tr. pp. 26-

29] ; and that upon continuance of the hearing to July

30, 1954 appellant again appeared and participated therein

without objection and with full knowledge of our request

that the District Judge dismiss the Chapter XI proceed-

ing on his own motion.

Conclusion.

For the reasons set forth above and in the brief filed by

the Historical Society of Southern California, in which,

as set forth above, we concur, it is respectfully submitted

that the orders below should be affirmed.

Respectfully submitted,

Edmund G. Brown,

Attorney General

j

Edward Sumner,

Deputy Attorney General,

Attorneys for Appellees.
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GENERAL COUNSEL'S EXHIBIT No. 1-A

United States of America

National Labor Relations Board

CHARGE AGAINST EMPLOYER
* * * ^ *

Case No. 19-CA-806. Date Filed 4-20-53. Compli-

ance Status Checked by 1-31-54—mm.
1. Employer against whom charge is brought:

Boeing Airplane Company, East Marginal Way,
Seattle, Washington.

Number of workers employed: 30,000.

Nature of employer's business : Aircraft Industry.

The above-named employer has engaged in and is

engaging in unfair labor practices within the mean-

ing of section 8 (a), subsections (1) and (3) and

(5) of the National Labor Relations Act, and these

imfair labor practices are unfair labor practices

affecting commerce within the meaning of the act.

2. Basis of the Charge:

Since on or about July 1, 1952, it, through its of-

ficers, agents, and supervisory employees, has re-

fused to bargain in good faith with Seattle Pro-

fessional Engineering Employees Association which

at all times has represented a majority of the Com-
pany's professional engineering employees and in

an appropriate unit, and since that date has refused

to bargain in good faith and does now refuse to bar-

gain collectively in good faith with said labor or-

ganization and in violation of Section 8 (a) (5) of

said Act.
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That on or about Jan. 27th, '53 said Company

terminated one Charles Robert Pearson, engineer,

because of his membership in and activities on be-

half of Seattle Professional Engineering Employees

Association, and subsequently while re-employing

him, required him to hire in as a new employee with

loss of all rights and privileges inhering in prior

employment, in violation of Section 8 (a) (3) of

said Act.

That by the acts and statements set forth in the

paragraphs above and by other acts and statements,

it has interfered with, restrained, and coerced its

employees in the exercise of their rights under Sec-

tion 7 of said Act and in violation of Section 8 (a)

(1) of said Act.

3. Full name of labor organization, including

local name and niunber, or person filing Charge:

Seattle Professional Engineering Employees Asso-

ciation.

4. Address : 3121 Arcade Building, Seattle, Wash-

ington. Telephone No. SE 4925.
* * * * *

7. Declaration: I declare that I have read the

above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By M. W. McCUSKER,
Business Representative

Date: April 20, 1953.

Affidavit of Service by Mail attached.
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GENERAL COUNSEL\S EXHIBIT No. 1-C

United States of America

National Labor Relations Board

CHARGE AGAINST EMPLOYER
* -X- ^ •)« *

Case No. 19-CA-806. Date Filed 4-20-53. Amended
5-19-53. Compliance Status Checked by 1-31-54

—

mm.

1. Employer against whom charge is brought:

Boeing Airplane Company, East Marginal Way,
Seattle, Washington.

Number of workers employed: 30,000.

Nature of employer's business: Airframe manu-

facturing.

The above-named employer has engaged in and

is engaging in unfair labor practices within the

meaning of section 8 (a), subsections (1) and (3)

and (5) of the National Labor Relations Act, and

these unfair labor practices are unfair labor prac-

tices affecting commerce within the meaning of the

act,

2. Basis of the Charge

:

Since on or about July 1, 1952, Boeing Airplane

Company, through its officers, agents, and super-

visory employees, has refused to bargain in good

faith with the Seattle Professional Engineering

Employees Association (SPEEA) which at all

times has represented a majority of the Company's

professional engineering employees and in an a]v
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propriate unit, and since that date has refused to

bargain in good faith and does now refuse to bar-

gain collectively in good faith with said labor or-

ganization and in violation of Section 8 (a) (5)

of said Act.

That on or about January 27th, 1953 said Com-

pany terminated one Charles Robert Pearson, En-

gineering Designer ^^A", because of his membership

in and activities on behalf of SPEEA, and subse-

quently rehired him as a new employee (March

17th, 1953), in violation of Section 8 (a) (3) of

said Act.

That by the acts and statements set forth in the

paragraphs above and by other acts and state-

ments, it has interfered vdth, restrained, and

coerced its employees in the exercise of their rights

under Section 7 of said Act, and in violation of

Section 8 (a) (1) of said Act.

3. Pull name of labor organization, including

local name and number, or person filing charge:

Seattle Professional Engineering Employees Asso-

ciation.

4. Address: 3121 Arcade Building, Seattle 1,

Washington. Telephone No. SE 4925.

5. Full name of national or international labor

organization of which it is an affiliate or constituent

unit: Engineers & Scientists of America.

6. Address of national or international, if any:

341 East Lake Street, Minneapolis 8, Minnesota.
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7. Declaration: I declare that I have read the

above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By M. W. McCUSKER,
Business Representative

Date: 5-14-53.

Affidavit of Service by Mail attached.

GENERAL COUNSEL'S EXHIBIT No. 1-E

United States of America

Before the National Labor Relations Board

Nineteenth Region

Case No. 19-CA-806

In the Matter of BOEING AIRPLANE COM-
PANY and SEATTLE PROFESSIONAL EN-
GINEERING EMPLOYEES ASSOCIATION

NOTICE OF HEARING

Please Take Notice that on the 23rd day of June,

1953, at 10:00 a.m., in Room 407, U. S. Court House

Building, Fifth and Spring, Seattle, Washington, a

hearing will be conducted before a duly designated

Trial Examiner of the National Labor Relations

Board on the allegations set forth in the Complaint

attached hereto, at which time and place you will

have the right to appear in person, or otherwise,

and give testimony.

A copy of the Charge upon which the Complaint

is based is attached hereto.
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You are further notified that, pursuant to section

102.20 of the Board's Rules and Regulations, you

shall file with the undersigned Regional Director,

acting in this matter as agent of the National Labor

Relations Board, an original and four copies of a

verified answer to the said Complaint within ten

(10) days from the service thereof and that unless

you do so all of the allegations in the Complaint

shall be deemed to be admitted to be true and may

be so found by the Board.

In Witness Whereof the General Counsel of the

National Labor Relations Board, on behalf of the

Board, has caused this Notice of Hearing to be

signed by the Regional Director for the Nineteenth

Region on this 3rd day of June, 1953.

/s/ THOMAS P. GRAHAM, JR.,

Regional Director, National Labor Relations Board,

407 U. S. Court House, Seattle 4, Washington.

GENERAL COUNSEL'S EXHIBIT No. 1-F

[Title of Board and Cause.]

COMPLAINT

It having been charged by Seattle Professional

Engineering Employees Association that Boeing

Airplane Company, at Seattle, Washington, has en-

gaged in and is now engaging in certain unfair

labor practices affecting commerce as set forth in

the Labor-Management Relations Act of 1947, 61

Stat. 136, herein called the Act, the General Counsel
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of the National Labor Relations Board, on behalf

of said Board, by the Regional Director for the

Nineteenth Region, acting pursuant to the Board's

Rules and Regulations, Series 6, as amended. Sec-

tion 102.15, hereby issues this Complaint and al-

leges as follows:

I.

Boeing Airplane Company, hereinafter called the

Respondent, is a Delaware corporation having its

principal office in Seattle, Washington. The Re-

spondent is engaged in the manufacture of aircraft

and aircraft parts, operating plants at Wichita,

Kansas, and at Seattle and Renton, Washington.

II.

The Respondent, in the course and conduct of its

business and at all times herein alleged, continu-

ously has purchased for use at its Seattle and

Renton plants, materials, supplies and equipment

originating at points outside the State of Wash-

ington, valued in excess of $1,000,000 annually, and

continuously has manufactured at said plants and

sold to agencies of the United States Government

and to operators of commercial airlines, aircraft

and aircraft parts valued in excess of $1,000,000

annually.

III.

Seattle Professional Engineering Employees As-

sociation, herein called SPEEA, is and, at all times

hereinafter mentioned, has been a labor organiza-

tion within the meaning of Section 2, subsection

(5) of the Act.
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IV.

On or about August 31, 1951, the Respondent and

SPEEA entered into a collective bargaining agree-

ment pursuant to which SPEEA was recognized by

the Respondent as the exclusive collective bargain-

ing representative of its employees in the following

unit:

All employees in the Seattle plants of the Re-

spondent in the following classifications

:

Design Specialist "A"

Preliminary Design Engineer "A"

Research Specialist "A"

Aerodynamics Engineer "A"

Design Specialist "B"

Research Specialist "B"

Aerodynamics Engineer "B"
Engineering Designer "A"
Flight Test Engineer "A"

Research Engineer "A"

Structures Engineer "A"
Field Ser^dce Representative "A"
Production Design Engineer "A"
Senior Tool Engineer "A"
Coordinator "A"

Research Engineer "B"
Aerodynamicist "A"

Contract Specifications Engr. "A"
Engineering Liaison Man "A"
Flight Test Analyst "A"
Salvage Engineer "A"
Service Engineer "A"
Stress Analyst "A"
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Weight Control Engineer "A"

Engineering Designer "B"

Quality Engineer

Associate Research Engineer "A"

Senior Tool Engineer "B"

Production Design Engineer "B"

Wind Tunnel Test Engineer "A"

Aerodynamicist "B"

Field Service Representative "B"

Stress Analyst "B"

Contract Specifications Engr. "B"

Junior Engineer "A"

Quality Analyst "A"

Tool Engineer "A"

Engineering Liaison Man "B"

Flight Test Analyst "B"

Associate Research Engineer ^^B"

Junior Engineer "B"

Quality Analyst "B"

Tool Engineer "B"

V.

The unit as described in paragraph IV, above, is

now and, at all times hereinafter alleged, was an

appropriate unit within the meaning of Section 9

(b) of the Act.

VI.

SPEEA is now and, at all times since at least

August 31, 1951, has been the collective bargaining

representative of a majority of the Respondent's

employees in the unit described in paragraph IV,

above, and by virtue of Section 9 (a) of the Act,
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has been and now is the exclusive representative

of all employees of the Respondent in said unit for

the purpose of collective bargaining in respect to

rates of pay, wages, hours of employment, and other

conditions of employment.

VII.

On or about April 7, 1952, pursuant to notice

given by SPEEA under the terms of the contract

referred to in paragraph IV, above, the Respondent

and SPEEA entered into negotiations concerning

the terms of a new agreement. Negotiating meet-

ings were held at various times thereafter through-

out the year 1952, and into the year 1953, with the

Respondent and SPEEA unable to reach mutual

agreement on the terms of a new contract.

VIII.

On or about January 27, 1953, at a time when

no agreement had as yet been reached with SPEEA,
the Respondent discharged its employee, Charles

Robert Pearson, because of his membership in and

activities on behalf of SPEEA and because he had

engaged in concerted activities within the meaning

of Section 7 of the Act, viz. : Beginning on or about

January 2, 1953, he acted as chairman of a com-

mittee formed by SPEEA to plan and operate a

Manpower Availability Conference which had as

one of its purposes, facilitating SPEEA's members

in obtaining employment as engineers with com-

panies other than the Respondent.
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IX.

On or about January 27, 1953, Respondent re-

fused and failed to bargain in good faith with

SPEEA as the representative of its employees in

the unit described above in paragraph IV by the

discharge of Charles Robert Pearson, as set forth

in paragraph VIII, above, for the purpose of re-

straining the Union's economic action undertaken

to break the bargaining impasse then in existence;

and by offering re-employment to said Charles

Robert Pearson, on or about March 2, 1953, by a

letter bearing that date, affirming and adhering to

the course of conduct set forth above and thereby

attempting to render ineffectual any further eco-

nomic action of that nature that might be under-

taken by the Union in the course of bargaining.

X.

On the date of his discharge, referred to in para-

graph VIII, above, Charles Robert Pearson re-

quested the Respondent to permit representatives

of SPEEA to be present at the conference which

immediately preceded his discharge, and the Re-

spondent refused his request, although the Respond-

ent's principal purpose in conducting the confer-

ence was to inquire into Pearson's activities in con-

nection with the Manpower Availability Conference

referred to in paragraph VIII, above.

XI.

On or about March 12, 1953, the Respondent

unilaterally put into effect wage increases for the
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employees in the appropriate unit referred to in

paragraph IV, above.

XII.

By all the acts of the Respondent, as set forth

and described in paragraphs VIII, IX, X, and XI,

above, and by each of said acts, the Respondent in-

terfered with, restrained, and coerced its employees

in the exercise of the rights guaranteed in Section

7 of the Act, and by all of said acts, and by each

of them, the Respondent has engaged in, and is now

engaging in, unfair labor practices within the mean-

ing of Section 8 (a) (1) of the Act.

XIII.

By the discharge of Charles Robert Pearson, as

set forth and described in paragraph VIII, above,

the Respondent discriminated and now is discrim-

inating against its employees in regard to hire or

tenure of employment, and thus discouraged, and

now is discouraging, membership in SPEEA, and

thereby engaged in, and is thereby engaging in, un-

fair labor practices within the meaning of Section

8 (a) (3) of the Act.

XIV.

By the discharge of Charles Robert Pearson, as

set forth and described in paragraph VIII, above,

because of his participation in action designed to

strengthen SPEEA's position in the bargaining

negotiations with the Respondent, as set forth in

paragraph IX, above; by the refusal to permit

Pearson to be represented by representatives of
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SPEEA in the conference immediately preceding

his discharge, as set forth and described in para-

graph X, above; and by unilaterally putting into

effect wage increases at a time subsequent to Pear-

son's discharge and before such discharge was

remedied, as set forth and described in paragraph

XI, above, the Respondent has refused to bargain

with SPEEA and thereby has engaged in and is

now engaging in imfair labor practices within the

meaning of Section 8 (a) (5) of the Act.

XV.

The activities of the Respondent, as set forth and

described in paragraphs VIII, IX, X, and XI,

above, occurring in connection with the operations

of the Respondent, as described in paragraphs I

and II, above, have a close, intimate, and substan-

tial relation to trade, traffic, and commerce among
the several states of the United States, and have

led to and tend to lead to labor disputes burdening

and obstructing commerce and the free flow of

commerce.

XVI.

The aforesaid acts of the Respondent, as set forth

and described in paragraphs VIII, IX, X, and XI,

above, constitute unfair labor practices affecting

commerce within the meaning of Section 8 (a) (1),

(3), and (5), and Section 2 (6) and (7) of the Act.

Wherefore, the General Counsel of the National

Labor Relations Board, on behalf of the Board, on

this 3rd day of June, 1953, issues this Complaint
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against Boeing Airplane Company, the Respondent

herein.

/s/ THOMAS P. GRAHAM, JR.,

Regional Director, National Labor Relations Board,

Region 19, Seattle, Washington.

Affidavit of Service by Mail attached.

GENERAL COUNSEL'S EXHIBIT No. 1-H

[Title of Board and Cause.]

ANSWER OF RESPONDENT BOEING
AIRPLANE COMPANY

Respondent hereby answers the complaint, here-

by adopting the abbreviated titles used therein, and

alleges as follows:

I.

The allegations contained in paragraph I of the

complaint are admitted.

II.

The allegations contained in paragraph II of the

complaint are admitted.

III.

The allegations contained in paragraph III of

the complaint are admitted.

IV.

The allegations contained in paragraph IV of the

complaint are admitted except as to the inclusion

by agreement of the classifications Facilities Engi-

neer "A" and Facilities Engineer "B" in the def-

inition of the unit represented by SPEEA, it be-
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ing respondent's information and belief that

SPEEA received less than a majority in a repre-

sentation election held on September 24, 1952, in

Case No. 19-RC-1175, to determine whether the unit

was to be expanded to include such classifications,

and that such classifications were determined by the

Board in that case to be not within such unit.

V.

The allegations contained in paragraph V of the

complaint are admitted (subject to the allegations

in paragraph IV as to the classifications Facilities

Engineer "A" and Facilities Engineer *'B")-

VI.

The allegations contained in paragraph VI of the

complaint are admitted (subject to the allegations

in paragraph IV as to the classifications Facilities

Engineer "A" and Facilities Engineer "B"), and

respondent further alleges that at all times since

about May 8, 1946, pursuant to a consent election

on or about that date, SPEEA has represented sub-

stantially the same unit, except for certain smaller

groups that were added to the unit subsequent to

that date.

VII.

The allegations contained in paragraph VII of

the complaint are admitted.

VIII.

Answering paragraph VIII of the complaint:

Respondent admits that it discharged its em-

ployee, Charles Robert Pearson, on or about Janu-

ary 27, 1953, at a time when no new agreement had
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as yet been reached with SPEEA. Respondent

further admits and alleges that Pearson was dis-

charged because of his activities in connection with

the "Manpower Availability Conference" to which

reference is made in said paragraph; is without

knowledge as to whether, beginning on or about

January 2, 1953, Pearson acted as chairman of a

committee formed by SPEEA to plan and operate

such Manpower Availal3ility Conference ; admits

that one of the purposes of such Manpower Avail-

ability Conference was to facilitate SPEEA's mem-

bers in obtaining employment as engineers with

companies other than respondent, but denies all

other allegations in such paragraph VIII, and par-

ticularly denies that Pearson was discharged be-

cause of his membership in SPEEA or because of

any identification of such Manpower Availability

Conference as an activity of SPEEA.

IX.

Answering paragraph IX of the complaint:

Respondent admits that it offered reemployment

to Pearson on or about March 2, 1953, by a letter

bearing that date, and alleges that Pearson accepted

reemployment with respondent on or about March

17, 1953. Respondent alleges that such reemploy-

ment was to Pearson's former position with restora-

tion, as of the date of discharge, of Company Serv-

ice and other employee benefits incident to Pear-

son's prior employment by respondent. Respondent

is informed that Pearson was employed by SPEEA
throughout the period during which he was not in
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respondent's employ. Respondent further admits

and alleges that in such letter it reaffirmed its posi-

tion concerning the Manpower Availability Confer-

ence. The allegations of paragraph IX of the com-

plaint are otherwise denied.

X.

The allegations contained in paragraph X of thd

complaint are admitted, except that, as to the refer-

ences to paragraph VIII of the complaint, such

admission is subject to the denials in paragraph

YIII hereof. Respondent further alleges that

shortly after Pearson's discharge SPEEA requested

a conference on the matter of such discharge and

pursuant to such request several conferences with

SPEEA representatives occurred in which the mat-

ter of Pearson's discharge and the respective posi-

tions of the parties in respect thereof were fully

discussed. Pearson was present at the first of these

conferences.

XI.

Answering paragraph XI of the complaint:

Respondent admits that on or about March 12,

1953 it unilaterally put into effect wage increases

for the employees in the unit referred to in para-

graph IV of the complaint (subject to the allega-

tions in paragraph IV as to the classifications Fa-

cilities Engineer "A" and Facilities Engineer "B"),

which increases were less than those demanded by

SPEEA, after first having discussed such increases

with SPEEA and after having given notice thereof

to SPEEA.
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XIL
The allegations contained in paragraph XII of

the complaint are denied.

XIII.

The allegations contained in paragraph XIII of

the complaint are denied.

XIV.

The allegations contained in paragraph XIV of

the complaint are denied.

XV.
The allegations contained in paragraph XV of the

complaint are denied.

XVI.

The allegations contained in paragraph XVI of

the complaint are denied.

Further Grounds of Defense

For further grounds of defense, respondent

charges that SPEEA, through its officers and

agents, has refused to bargain collectively in good

faith with respondent, in violation of Section 8(b)

(3) of the Act, to the extent that SPEEA orga-

nized, promoted and operated the Manpower Avail-

ability Conference, to which reference is made in

the complaint, and conducted activities relating to

such Manpower Availability Conference, as a threat

of economic action against and damage to respond-

ent, in pressing the demands of SPEEA in the col-

lective bargaining negotiations between the parties.

Wherefore, respondent requests that the com-
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plaint in the above entitled proceedings be dis-

missed.

BOEING AIRPLANE COMPANY,
a corporation,

/s/ By A. P. LOGAN,
Its Vice President and duly authorized agent.

Respondent. 7755 East Marginal Way, Seattle,

Washington.

Duly Verified.

Affidavit of Service by Mail attached.

[Title of Board and Cause.]

ORDER DESIGNATING TRIAL EXAMINER

It Is Hereby Ordered that Maurice M. Miller act

as Trial Examiner in the above case and perform

all the duties and exercise all the powers granted to

trial examiners under the Rules and Regulations

of the National Labor Relations Board.

Dated: June 23, 1953.

[Seal] /s/ WILLIAM E. SPENCER,
Associate Chief Trial Examiner

[Title of Board and Cause.]

ORDER

After a hearing held in the above-entitled matter

at Seattle, Washington, counsel for the Respondent

presented a motion that the transcript of the testi-
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mony in the case be corrected in certain respects to

eliminate typographical and other errors. The Gen-

eral CoimseFs representative has filed no objections

to the Motion. An independent examination of the

transcript and the suggested corrections establishes

that correction of the transcript in the respects in-

dicated would be appropriate.^ .

It is Ordered, therefore, that the transcript be,

and it hereby is, corrected in accordance with the

list attached to this order.

Dated: November 10, 1953. I

/s/ MAURICE M. MILLER,
Trial Examiner |

* * * * *

[Title of Board and Cause.]

ORDER TRANSFERRING CASE TO THE
NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled case having been

held before a duly designated Trial Examiner and

the Intermediate Report and Recommended Order

of the said Trial Examiner, a copy of which is an-

' At five points in the list of corrections attached,

the Trial Examiner, on the basis of his independent
examination of the record, has determined that cor-

rection of the record would require an entry dif-

ferent from that suggested by the Respondent's
couns^el. Chaufres in the transcript ordered on the

basis of the Trial Examiner's examination will be
marked with an asterisk.
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nexed hereto, having been filed with the Board in

Washington, D. C.

It Is Hereby Ordered, pursuant to Section 102.45

of National Labor Relations Board Rules and

Regulations that the above-entitled matter be, and

it hereby is, transferred to and continued before

the Board.

Dated, Washington, D. C, December 28, 1953.

By direction of the Board

:

/s/ FRANK M. KLEILER,
Executive Secretary

* * * *

[Title of Board and Cause.]

INTERMEDIATE REPORT AND RECOM-
MENDED ORDER

Messrs. Paul E. Weil and Robert Tillman, for the

General Counsel.

Messrs. DeForest Perkins and William M. Hol-

man, of Holman, Mickelwait, Marion, Black and

Perkins, of Seattle, Wash., for the Respondent.

Mr. Jack R. Cluck, of Seattle, Wash., for the

Union.

Before: Maurice M. Miller, Trial Examiner.

Statement of the Case

After an investigation of a charge and amended
charge duly filed by the Seattle Professional Engi-



22 Boeing Airplane Company vs.

neering Employees Association, designated in this

Intermediate Report as SPEEA or alternatively

as the Union, the General Counsel of the National

Labor Relations Board, in the name of the Board,

caused the Regional Director of its Nineteenth Re-

gion at Seattle, Washington, to issue a complaint on

June 3, 1953, in which Boeing Airplane Company,

Seattle Division, was named as a respondent em-

ployer. The complaint alleged that the Respondent

engaged and has continued to engage in unfair

labor practices affecting commerce, within the mean-

in of Section 8(a)(1), (3) and (5) and Section 2(6)

and (7) of the National Labor Relations Act, 49

Stat. 449, as amended and reenacted by the Labor

Management Relations Act, 1947, 61 Stat. 136, des-

ignated herein as the Act. Copies of the charge, the

amended charge, the complaint, and a notice of

hearing were duly served upon the Respondent and

the Union.

With respect to the unfair labor practices the

complaint, as amended in certain minor respects,

alleged in substance: (1) that the Union is now, and

has been since August 31, 1951, at least, recognized

by the Respondent as the exclusive collective bar-

gaining representative of a majority of its em-

ployees in a defined unit appropriate for the pur-

poses of a collective bargain; (2) that the Respond-

ent and the Union on or about April 7, 1952—pur-

suant to a notice given by the Union under the

terms of a contract then current—initiated negotia-

tions for a new agreement; (3) that the Respond-

ent and the Union have been unable to reach
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agreement in the negotiations conducted there-

after; (4) that the Respondent on or about

January 27, 1953—during the pendency of the

negotiations with the Union—discharged Charles

Robert Pearson because of his Union membership

and activities and because of his participation in

certain specified concerted activities calculated to

break the impasse in the contractual negotiations;

(5) that the Respondent—by its discharge of Pear-

son because of his participation in a concerted ac-

tivity designed to strengthen the Union's position

in contractual negotiations, its refusal to permit

Pearson to be represented by Union spokesmen in

a conference immediately prior to his discharge, and

its affirmation of determined opposition to the par-

ticular type of concerted activity in which Pearson

had engaged at the Union's direction—failed and

refused to bargain in good faith with the Union as

the representative of its employees; (6) that the

Respondent, on or about March 12, 1953, unilater-

ally made a wage increase effective for the em-

ployees in the unit for which the Union is the rec-

ognized representative, and thereby additionally

failed and refused to bargain with the Union in

good faith ; and (7) that the Respondent's course of

conduct, as described, involved unfair labor prac-

tices affecting commerce within the meaning of the

Act as amended.

The Respondent's answer, duly filed, admitted the

jurisdictional allegations of the complaint and the

status of the Union as a labor organization, but

denied the commission of any unfair labor prac-
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tices. Specifically, the Respondent admitted the ap-

propriateness of the unit, described in the amended

complaint, for the purposes of a collective bargain,

and it admitted recognition of the Union at all

times since May 8, 1946, approximately, as the ex-

clusive representative of employees in a unit sub-

stantially identical with that described in the com-

plaint. The firm's answer also admitted the execu-

tion of a contract with the Union in 1951 and its

participation in negotiations for a new agreement

initiated in April of 1952 by that organization. It

admitted the failure of the parties to reach an agree-

ment as of the date of the complaint. The Respond-

ent, in its answer, admitted certain factual allega-

tions with respect to Pearson's discharge, but

denied particularly, that the discharge was effected

because of Pearson's membership in the Union or

because of any identification of the activities in

which he engaged as Union activities. The Respond-

ent denied that its course of conduct with respect to

the discharge and subsequent reemployment of

Pearson involved a refusal to bargain; insofar as

the wage increases of March 12, 1953, are concerned,

the answer admitted unilateral effectuation of the

increases, but asserted that they were less than the

increases demanded by the Union, and that they

were made effective only after proper notice and
discussion with the labor organization.

As a further ground of defense, the Respondent

alleged that the Union had refused to bargain col-

lectively in good faith with the Respondent, in vio-

lation of Section 8 (b) (3) of the statute, in that it
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had organized, promoted, and operated a "Man-

power Availability Conference" as described in the

complaint, and engaged in certain activities related

to such a conference as a threat of economic action

against the Respondent, in pressing its collective

bargaining demands.

In accordance with the notice already cited, a

hearing was held before me, as a duly designated

trial examiner, at Seattle, Washington, between

June 23 and June 25, 1953, both dates inclusive.

The General Counsel, the Respondent, and the

Union w^ere represented by attorneys. All the

parties were afforded a full opportunity to par-

ticipate, to be heard, and to introduce evidence per-

tinent to the issues.

At iY.^", outset of the case, the General Counsel

moved to amend the complaint in certain minor

particulars ; these motions w^ere granted without ob-

jection. Certain rulings with respect to the admissi-

bility of evidence were announced at the hearing;

these rulings are hereby affirmed. At the close of

the testimony, also, each of the parties argued

orally; their argument has been embodied in the

stenographic transcript. Pursuant to appropriate

notice given at the hearing, briefs have been re-

ceived from the Respondent and the charging labor

organization. No brief has been received, however,

from the General Counsel's representative.

Findings of Fact

Upon the entire record in the case, and upon my
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observation of the witnesses, I make the following

findings of fact.

I. The Business of the Respondent.

The Respondent is a Delaware corporation, which

maintains its principal office at Seattle, Washing-

ton. The firm operates plants in Wichita, Kansas,

and in Seattle and Renton, Washington, at which

it is engaged in the manufacture of aircraft and

aircraft parts. In the course and conduct of its

business, and at all material times, the Respondent

has purchased for use in its Seattle and Renton

plants, materials, supplies, and equipment originat-

ing outside of the State of Washington valued in

excess of $1,000,000 annually; it manufactures and

sells to agencies of the United States government

and to operators of commercial airlines, aircraft and

aircraft parts valued in excess of $1,000,000 per

year.

The Respondent makes no contention that it is

not involved in commerce and business activities

which affect commerce, within the meaning of those^

terms as defined in the Act. See Boeing Airplane

Company, 103 NLRB No. 115, 31 LRRM 1610. I

find that it is engaged in such activities, and that

assertion of the Board's jurisdiction would effec-

tuate the objectives of the statute.

II. The Labor Organization

The Seattle Professional Engineering Employees

Association is, and at all material times has been,

a labor organization within the meaning of Section
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2 (5) of the Act, which admits employees of the

Respondent to membership.

III. The Unfair Labor Practices

The Facts

A. Preliminary Statement.

All of the relevant evidence with respect to the

issue involved in this case is embodied in docu-

mentary material or substantially undisputed testi-

mony. I am entirely satisfied that any conflicts re-

vealed in the record are due to differences of recol-

lection. And since none of them appear to involve

significant factual questions, I have undertaken to

present the relevant data in narrative form without

reference to the testimony of any particular wit-

ness—except to the extent that such references may
be necessary, if at all, in connection with my narra-

tive summation.

B. The Contractual Negotiations.

In 1946, after a consent election, the Union was

"certified" as the exclusive representative of certain

employees in the Respondent's Engineering Div-

ision. Since its certification, the Union has executed

several contracts; there have been no work stop-

pages incidental to any of the negotiations. Ap-
proximately 3500 employees were at work for the

Respondent, throughout the period with which this

case is concerned, within the SPEEA unit.

On April 2, 1952, in a letter to the Respondent,

SPEEA notified the latter of its desire to amend
the 1951 agreement between the parties, by the

negotiation of certain changes in relation to wages.
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salaries and overtime compensation. In its letter,

SPEEA described the changes as:

* * * changes which we feel are necessary to

improve the morale of the Engineering Division

and to establish the engineer in his proper

place in relation to the rest of society with re-

gard to his salary and working conditions.

The letter indicated that other subjects might be

brought up during the course of negotiations, how-

ever.

On the following day, A. P. Logan, Vice Presi-

dent in charge of Industrial Relations for the Re-

spondent, at its Seattle Division, acknowledged the

receipt of SPEEA's letter by the firm and indicated

that its representatives would be available to meet

the Union's committee on April 7, 1952.

A number of meetings were held thereafter.

SPEEA appears to have requested wage and salary

increases for various classifications in the Engineer-

ing Division which ranged from 28 percent to 36

percent of the then current wage and salary levels.

On June 27, 1952, in a letter to E. M. Gardiner, the

Chairman of SPEEA's Executive Committee, Vice

President Logan reported that the Respondent

would be willing to increase the "base salary rate"

of each employee covered by the firm's agreement

with the Union by 6 percent, and to increase all

minimum and maximum rates established by the

agreement in the same percentage. Vice President

Logan also presented a company offer with respect

to overtime compensation. The Respondent offered

to make each of these suggested adjustments effec-
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tive as of July 1, 1952, if the Union accepted its

offer within 60 days. In a reply letter, dated on

July 10, 1952, SPEEA rejected the offer. Further

negotiations revealed that an impasse had been

reached.

Thereafter, in August and September of 1952, the

parties met on several occasions with a representa-

tive of the Federal Mediation and Conciliation

Service. At the suggestion of the Federal Concilia-

tor, apparently, SPEEA representatives raised for

consideration a number of additional matters with

respect to which they wished to negotiate con-

tractual changes. On August 25, 1952, in a letter to

Vice President Logan, these proposals were form-

alized.

(A detailed analysis of the Union's "Second

Contract Agreement Proposal" would not ap-

pear to be required, except to note that the

Union modified its request for a base pay raise

and called for a 13.5% increase for all of the

employees in SPEEA classifications, retroactive

to the first of July. The other subjects covered

in the proposal involved such matters as over-

time, merit raises, incentive pay, pensions, in-

stallation of an engineering efficiency system,

removal of time clocks, salary data, sick leave,

and company recognition of the Union's

"area representative" system—which appears to

be roughly comparable to the shop steward ar-

rangement common in conventional labor or-

ganizations) .

The revised proposals were described by the Union's
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executive committee as "equitable and practical" in

view of the discussions held with Company repre-

sentatives since the inception of negotiations.

In the meantime on or about August 21, 1952,

pursuant to notice previously given, the amended

1951 agreement between the Respondent and the

Union had been automatically terminated. Each of

the parties to the agreement, however, in an ex-

change of correspondence, had declared its readi-

ness to continue negotiations for a new agreement.

Such negotiations, as we shall see, did in fact con-

tinue—and the conditions established under the ex-

pired contract have been maintained, with one ex-

ception to be noted, up to date.

In the course of the conferences, previously

noted, before the Federal Conciliator, the impasse

in negotiations seems to have disappeared. In any

event, the Respondent's first formal reply to

SPEEA's "Second Contract Agreement Proposal,"

as embodied in a letter dated on September 3, 1952,

presented a modified proposal with respect to sick

leave. Vice President Logan, however, closed the

letter with the observation that:

In all other particulars, a review of the whole

situation as it is apparent to us, including re-

cent developments in negotiation, has not led

us further to modify our previous offer.

The parties last met with a Federal Conciliator

on September 11, 1952; thereafter, apparently in

the hope and expectation that the impasse had been

broken, the parties dispensed with the Conciliator's

services and resumed direct negotiations.
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C. The Manpower Availability Conference.

During the negotiations for the 1951 agreement

previously noted, at a time not set forth specifically

in the record, the Executive Committee of the

Union appears to have organized an Action Com-

mittee, so-called, specifically designated to originate

and formulate plans for various types of Union

action short of a strike, calculated to focus economic

pressures upon the Respondent and thus to

strengthen the Union's position in the negotiations.

The record shows that this committee suggested sev-

eral courses of action calculated to bring pressure

upon the respondent company; among the sugges-

tions was one that SPEEA organize and conduct

a Manpower Availability Conference for the benefit

of any Boeing engineers who might wish to seek

emplo}Taent elsewhere.

(The exact nature and significance of the sug-

gestion with respect to a conference—with

which this case is immediately concerned—will

be set forth elsewhere in this report).

Since the executive oificials of the Union expected

that a new agreement with the Respondent would be

executed shortly, and since such an agreement later

did in fact materialize, the suggestion with respect

to a Manpower Availability Conference was never

elaborated.

In August of 1952, however, while the negotia-

tions for a new agreement were being held under

the guidance of a Federal Conciliator, the Chair-

man of the Action Committee resubmitted the sug-

gestion, among others, to a meeting of SPEEA area
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representatives shortly before a scheduled general

membership meeting; thereafter, I find, it was dis-

cussed informally by the area representatives and

members of the Executive Committee of the or-

ganization.

At SPEEA's August membership meeting, the

conference was cited in an Action Committee rej^ort

as one of the several courses of action calculated to

focus economic pressure upon the Respondent. A
majority of the members at the meeting—which

appears to have been held on August 4, 1952—ap-

proved the Com_mittee's report and directed the Ex-

ecutive Committee of the organization to publish it

for the information of the membership. This was
done, and the report appears to have been dis-

tributed shortly thereafter. With the approved re-

port on the Manpower Availability Conference, the

Executive Cominittee distributed a ballot calculated

to secure an expression from the membership as to

its willingness to participate in a conference of the

type outlined. The report indicated that it was

being submitted to determine whether or not the

membership desired to initiate "punitive action" of

the type indicated, at the time. In pertinent part,

the report read as follows

Introduction

The Manpower Availability Conference is con-

ceived as a "market place" where Engineers who
seek more desirable employment can meet with

Companies which seek to hire more Engineers.

There are three major reasons for sponsoring such

a conference; namely, to help those Engineers de-
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siring to move to obtain the best competitive offer,

to help to discover the true market price for En-

gineers, and as a punitive action to reduce the En-

gineering services available to Boeing.

General Plan

First, signatures of Engineers who pledge them-

selves to attend such a conference will be obtained

through the Area Representatives. A few items of

personal data, such as years of experience, will also be

obtained for submission to the in\dted Companies to

serve as an inducement. Area Representatives will

keep this information confidential. If membership

response is favorable, a letter will be written and

mailed to every Company we know of in the coun-

try which employs Engineers. Perhaps ads could

be inserted in the ^^Positions Available" colmiTUs of

newspapers in a number of leading cities, in\iting

inquiries of SPEEA. Next, a date would be set for

the conference and arrangements made for the in-

terviews with those Companies who accept our in-

vitation. After the conference, each Engineer who
was interviewed would be asked to drop a card bear-

ing his present salary and the increase offered into

a box. This information would then be summarized

and circulated to all Boeing Engineers. A summary
of the experience of persons hired by the partici-

pating Companies could be made and circulated to

all of the other Companies on our mailing list. It is

expected that this information would excite the in-

terest of both groups. Another conference could

then ])e called and the procedure repeated. This con-
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ference should be sufficiently unusual to be news-

worthy and could thus aspire to considerable free

publicity. This publicity in turn would have a

further punitive action to discourage new hires

from coming to Boeing.

A number of questions may arise. First, "What

if the Conference doesn't workf There is little

purpose in conjecturing about success of this item.

If only ten Engineers pledge to attend or if only

one Company accepts our invitation, the conference

will obviously fall far short of expectations and

might be called off. All we would have lost in that

eventuality would be some work and printing cost.

We will never know for sure, though, unless we try.

As a point of interest, however, several Companies

have been sounded out and they all have indicated

unofficially that they desire to be included. Second,

"Is it ethical?" There is nothing unethical about

providing a time and a place for these two groups

to get together. After all, it is Boeing policies which

pro^dde the im.petus for a change, not SPEEA.
Anyway, Boeing has set the ethical standard with

their Gentlemen's Agreement. Third, "Won't the

Gentlemen's Agreement of the Aircraft Industries

Association be a hinderance ?" Possibly, but we have

a method which might get around that for some

Engineers, namely, expressing willingness to AIA
members to notify Boeing in advance of plans to

seek employment elsewhere. At any rate, we might

be surprised at the variety of Companies who are

sufficiently interested in our qualifications to make
attractive offers. Fourth question, "What if the
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Company finds out about the Conference f It would

be our intention that they find out well in advance,

when some invited Companies send them our letter,

if they haven't learned of it sooner by word of

mouth * * *

The so-called "Gentlemen's Agreement" of the

Aircraft Industries Association, to which reference

is made in the above-quoted report, refers to a

resolution adopted by the Aircraft Industries Asso-

ciation with respect to the practices of member

companies in connection with their engineer recruit-

ment programs. Insofar as it may be material, the

"agreement" and the Respondent's interpretation of

it will be discussed elsewhere in this report.

Late in September or early in October of 1952 the

results of the ballot or "pledge" circulated to the

SPEEA membership in connection with the Confer-

ence report were announced. There were 871 replies

from approximately 2100 members in the Respond-

ent's employ. The replies were distributed as fol-

lows:

Percentage

Pledge No. of Replies

1. I pledge to attend this conference, I desire to

change Companies, and I authorize the Execu-

tive Committee to notify Boeing of my inten-

tion not more than two weeks prior to the

conference 10 1.5

2. I pledge to attend this conference and I desire

to change Companies, but I desire not to dis-

close my intention to Boeing 86 9.86

3. I pledge to attend this conference, but do not

necessarily desire to change Companies at this

time 420 48.28
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Percentage

Pledge No. of Replies

4. I am willing that the conference be conducted,

but I will not participate 321 36.82

5. I desire that no conference be conducted 34 3.89

Prior to the receipt of these pledges, the Execu-

tive Committee had appointed a special Manpower

Availability Conference Committee to develop de-

tailed plans for the indicated conference, and to

initiate such a conference if necessary. Charles

Robert Pearson, an engineering designer in the Re-

spondent's employ, had been named as committee

chairman.

(For convenience, the Manpower Availability

Conference will be designated hereafter in this

report as the MAC, and Pearson's committee

will be designated as the MAC Committee.)

The executive Committee of the Union requested

the MAC Committee to perfect its plans for an

MAC, but to undertake no action implementing

such plans which might jeopardize current negotia-

tions for a new contract. Some time in September

or October of 1952, after the results of the ballot

previously noted were tabulated, SPEEA's Execu-

tive Committee notified the Respondent of the re-

sults at a bargaining conference; the Respondent's

representatives were informed however that since

the negotiations appeared to be going well, no ac-

tion with respect to the MAC would be taken by the

Union, for at least four weeks.

(According to Edward M. Gardiner, then

Chairman of the Union's Executive Committee,
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this information was communicated to the Re-

spondent on or about September 29, 1952.)

Pursuant to the instructions of the Executive

Committee the MAC Committee organized a number

of sub-committees and proceeded to formulate de-

tailed plans for the conduct of the projected con-

ference. As of October 17, 1952, the sub-committees

would appear to have been organized, and their

responsibilities assigned.

(Participation in the MAC, as planned, was to

be limited to SPEEA members in the Respond-

ent's employ. The Union had some members

employed at the Continental Can Company, but

they appear to have been employed under a

trade agreement still in effect.)

D. Further Contractual Negotiations.

In a letter dated on November 20, 1952, addressed

to the Union, the Respondent stated its "ultimate

position" with respect to the various issues under

negotiation. With respect to "base salary rates and

rate ranges" the Respondent reiterated its previous

offer of a 6 percent increase across-the-board effec-

tive as of July 1, 1952.

(Chairman Gardiner of SPEEA testified, how-

ever, that the Respondent, dehors the contract,

indicated its intent to initiate a program of

merit increases twice a year, instead of only

once a year as formerly, and to increase its

fund for merit increases from 3 percent to 6

percent of the unit payroll.)

The Company also proposed a revision in the

method of computation to be used in the calculation
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of hourly rates of pay for scheduled overtime work

on the part of employees in the firm's so-called

''exempt'' classifications, the revision to be effective

January 2, 1953.

(Chairman Gardiner, as a witness, character-

ized this proposal as less favorable than the

Respondent's offer with respect to overtime

compensation in July of 1952. As of that time,

Gardiner reported, the Respondent had offered

to pay for overtime work on a revised basis,

retroactive to the first of the month; the Re-

spondent's "ultimate position" however, as

noted, limited such retroactivity to the 6 per-

cent increase in base salary rates and rate

ranges.)

The Respondent concurred in SPEEA's proposal

with respect to a sick leave clause, and countered

various Union proposals with respect to the im-

provement of efficiency in the utilization of engi-

neers with a proposal that the firm's job classifica-

tion structure be revised in certain specified re-

spects.

Except in the particular respects noted, the Re-

spondent proposed execution of a contract which

Avould embody terms and provisions "similar" to

those in the previous agreement between the parties.

(The letter in Avhich the Respondent stated its

ultimate position also included certain state-

ments and commitments with respect to various

issues raised in the Union's second contractual

proposal; these covered such matters as merit

increases, incentive compensation, pensions, sal-
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ary data, and company recognition of the

Union's "area representative" system. In the

context of the present case, however, none of

these issues would appear to be material.)

The Respondent's offer, as described, was subse-

quently rejected by the Union membership, in a

formal referendum. In a letter dated December 20,

1952, Chairman Gardiner formally communicated

this information to Vice President Logan; he ex-

pressed the "expectation" however that negotiations

between the Union and the Respondent would con-

tinue.

E. The Respondent's Proposal to Revise Salary

Rates and Rate Ranges Unilaterally.

On December 26, 1952, the Respondent acknowl-

edged SPEEA's letter of the 20th. The letter re-

ferred to SPEEA's expressed expectations that

negotiations with the Company would continue and

went on to say that:

* * * you may be assured that the Company
also intends the continuance of such negotia-

tions to the end that a new contract may be

consummated between the parties, and will ex-

tend the fullest cooperation in arranging mu-
tually convenient meetings for this purpose.

The Union was advised however that there were,

in the opinion of the Respondent, "compelling rea-

sons" why its proposals with respect to salary rates

and overtime compensation should be placed in ef-

fect as soon as possible. In this connection, the

Respondent's letter continued as follows

:
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It is recognized that the action designated

is less than you have demanded, and it is assumed

that your demands, to the extent that they are not

met by such action, will be among the subjects of

further negotiation. The proposed action would be

completely without prejudice to such further nego-

tiations or to your position in respect of such

negotiations.

However it is felt by the Company that such

action should be taken as to the employees repre-

sented by your organization as soon as the necessary

govermnental approvals can be obtained, for the

reasons that bargaining in respect of a new con-

tract has extended over a period of many months,

without agreement having been reached; that it ap-

pears that there is no immediate possibility of

reaching any mutual agreement short of granting

all or substantially all of your demands—which the

Company is unwilling to do ; that such action is de-

sirable and equitable in view of the effective or con-

templated increases to other Company employees;

and that the Company's competitive hiring position

compels such action.

The Company indicated a desire to discuss the

matter, and suggested a conference at a fixed date.

On January 5, 1953, subsequent to the conference

date suggested on behalf of the Respondent, Chair-

man Gardiner acknowledged the Respondent's

statement of its intention to apply unilaterally for

Wage Stabilization Board and Air Force approval

with respect to its proposed changes in base salary

rates and overtime compensation. Vice President
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Logan was advised that SPEEA would file an ob-

jection to any such proposal with the Wage Stabil-

ization Board and that it would file an unfair labor

practice charge with the National Labor Relations

Board. On the 7th of January the Respondent, in

reply, advised the Union that:

Certainly no disparagement of your organization

or of the negotiations being conducted by your or-

ganization is either intended, or would result from

such increases inasmuch as the proposed action is

less than you have demanded and it is a fact well

known to your members that you have not with-

drawn your overall demands but are continuing to

press them. Further, as w^e have stated several

times previously, the proposed action is completely

without prejudice to your demands and further bar-

gaining in respect of them, and the Company is

ready to meet with you at any time for such pur-

pose.

The proposed increases are not conditioned in

any way upon withdrawal of your demands. Thus,

it would seem the proposed action should be re-

garded as mutually advantageous to your organiza-

tion, to the employees it represents, and to the

Company; would be consistent with and in no way

prejudicial to good faith bargaining; and on the

contrary would amount to a constructive step in the

l)argaining process.

A statement as to the reasons for the Union's ob-

jection to the Company's proposed unilateral action

was invited. The Union's reply, however, was some-

what delayed. On February 6, 1953—after a series
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of events to be set forth elsewhere in this report

—

Gardiner, as the spokesman for the organization,

advised the Respondent that:

It is our view that the proposed increases are

so timed and planned that their effect would be to

hamper SPEEA in the performance of its func-

tions as a collective bargaining agency. Implicit in

your letter is the view that the pending negotia-

tions must be protracted, and that the increases you

propose should be accepted because they can be

made promptly. We take the view that the dispute

as a whole can, and should be settled promptly;

that the effect of any such partial adjustments in

compensation would serve to delay rather than

hasten completion of the pending negotiations.

Previously—as early as January 22, 1953, I find

—Vice President Logan had called Chairman Gard-

iner to ask if SPEEA would reconsider its pre-

vious refusal to join the Company in an applica-

tion to the WSB for approval of the 6 per cent

increase. He had even offered, I find, to let SPEEA
take credit for the increase as a partial satisfaction

of its demands, and had assured Gardiner that the

proposal involved no effort to embarrass the Union

or impede the negotiations. Gardiner's reply, the

record shows, had been negative.

F. The Organization of the Manpower Availa-

bility Conference.

Late in December of 1952, presumably at or

about the time of the rejection by the SPEEA
membership of the Respondent's final offer. Chair-

man Pearson of the MAC Committee had been in-
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structed to effectuate the committee's plans, pre-

viously drafted, with respect to the conduct of a

Manpower Availability Conference. Specifically,

Pearson's testimony shows, he was instructed to se-

cure a local city license to conduct an employment

agency.

(This action appears to have been taken—de-

spite the belief of the committee members that

the MAC, as projected, would not fall within

the scope of the Seattle city ordinance with

respect to the licensing of employment agencies

—in order to avoid any possible question as to

the applicability of the ordinance.)

Early in January of 1953, Pearson sought and

secured the suggested employment agency license.

At or about the same time his draft of a letter of

invitation to the MAC, prepared for transmittal

to approximately 2800 employers of engineers

throughout the country, was approved by the

Union's Executive Committee. On a date not set

forth clearly in the record, shortly after the 14th

or 15th of January, 1953, the invitations were sent

;

they were printed on the letterhead of SPEEA and

went out over the facsimile signature of Chas.

Robt. Pearson, Director Manpower Availability

Service (Licensed and Bonded Employment Agent).

(A copy of the letter, as sent, will be found

attached to this Intermediate Report and Rec-

ommended Order as an appendix.)

A copy of the letter of invitation was sent to the

Respondent. In a covering letter addressed to Vice

President Logan—which the Respondent appears
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to have received on January 23, 1953—Chairman

Gardiner summarized the purposes for which the

MAC would be held. His letter read as follows:

Dear Sir:

1. This is to advise you that SPEEA has started

and will complete a Manpower Availability Con-

ference.

2. Various companies are to be invited to come

to Seattle to interview those SPEEA members

who have expressed a desire to entertain offers of

employment.

3. This conference is being conducted for the

following purposes:

(a) To provide members with improved oppor-

tunities to bargain for their services. Our member-

ship has requested SPEEA to restore the freedom

and privacy of engineers who seek to improve their

situations by changing employers.

(b) To obtain data on the true market value of

engineers with various amounts of experience.

4. In offering this service to its members,

SPEEA has retained an agency for bringing to-

gether those engineers and companies who may
care to discuss employment possibilities. SPEEA
offers no special inducement to engineers to termi-

nate, nor does it enter in any way into negotiations

between the companies and the engineers.

The testimony of Vice President Logan indicates

that he had no idea, upon receipt of the above

letter, as to the identity of the ^ ^agency" which

SPEEA had retained to "bring together" interested

engineers and companies which might care to dis-

I
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cuss employment possibilities. He also testified that

he had never previously heard of Pearson, that he

was unaware of Pearson's employment by the Re-

spondent as an engineer, and that he had no reason

to connect Pearson with the "agency'' previously

noted. I credit this testimony. When told that Pear-

son was a Boeing engineer, and that he was then

out of the city in connection with the Respondent's

business, Logan ordered him recalled for a confer-

ence.

G. The Discharge of Charles Robert Pearson.

On January 27, 1953, purvSuant to instructions,

Pearson reported at the Respondent's plant. After

a slight delay, he was conducted to the office of

Vice President Logan. The latter indicated that

he wished to discuss the letter of invitation to the

MAC signed by Pearson as a licensed and bonded

employment agent, as forwarded to the Respondent

by Chairman Gardiner. In response to a direct in-

quiry, Pearson admitted that the facsimile signa-

ture on the letter was his own. When asked if he

was a "licensed and bonded employment agent"

however, Pearson declared that the question di-

rectly concerned his activities in behalf of SPEEA

;

he therefore insisted that he would be unable to

discuss the matter further unless "appropriate

members" of the SPEEA Executive Committee

could be present. Although pressed to give a reply,

Pearson insisted that the matter at issue concerned

his legitimate union activities only, and could not

be continued on a personal basis. Logan, however,

insisted that the matter had nothing to do with

SPEEA, or Pearson's membership in it, or his
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activities in its behalf. He renewed his inquiry as

to whether Pearson was a licensed and bonded em-

ployment agent, stating that, if this were the case,

he had some suggestions to make. Pearson, how-

ever, insisted that since ''any and all employment

agency activities" in which he might be engaged

were on behalf of SPEEA, the question involved

a SPEEA matter and should be handled as such,

rather than as a personal inquisition ; he inquired as

to whether Logan intended to call in the responsible

SPEEA officials. Vice President Logan denied that

the conference was either an inquisition or per-

sonal; he described it only as an attempt to get

^'some facts" from the employee.

(Up to this point, the conversation had been

punctuated by the efforts of Pearson to take

notes, and to reduce his own comments to

written form before each reply. At or about

the point indicated above, however, Logan

called in a secretary and had stenographic

notes made with respect to the balance of the

conference. No substantial conflict is revealed

in the record with respect to the accuracy of

Pearson's notes and I have, thus far, relied

upon them. My findings with respect to the bal-

ance of the conversation in Vice President

Logan's office, however, will be based upon the

transcribed notes of his stenographer.)

Vice President Logan continued to insist that his

inquiry had nothing to do with Pearson's member-

ship in SPEEA or his activity in its behalf. As

the record shows, he went on to say that:
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* * * I am interested rather in whether you are

or are not a licensed and bonded employment agent.

Furthermore, I am interested in whether you are

or are not working as an employment agent at this

time * * * It is our belief that in the absence of any

information from you and your refusal to give us

any information with respect to your alleged ac-

tivities as an employment agent we can make a

reasonable assiunption that the allegations are true.

You have had reasonable opportunity to inform us

otherwise if such were the case. We do not believe

that you can do justice to such activities and your

work as an employee of Boeing w^hen carried on

simultaneously. And, therefore, the suggestion

which I had intended to make and now make is

that you elect to give up one or the other of these

activities. We do not propose that you shall pro-

ceed to carry both of them out * * *

Pearson reiterated his contention that the dis-

cussion could not be continued until appropriate

Union representatives were present, and he refused

to acknowledge Logan's comments as related to

anything other than ''direct" SPEEA business.

Logan replied that:

You have had your chance to make your choice,

and it is obvious you have no intention to do that,

so that places us in the position where we have to

make our own decision as to which of these acti^d-

ties; namely, the operation of an employment

agency or your assigned work as a Boeing employee

are going to be paramount in your mind. We will,

therefore, make the decision that your work as an
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employee at Boeing would be entirely too greatly

impaired by your outside activities as an employ-

ment agent, and we are therefore unwilling to per-

mit you to continue such activities and remain in

our employ. Our decision for the reasons stated is

that you are being terminated forthwith.

Pearson observed in reply that the timing of the

Respondent's action was definitely connected with

SPEEA's release of the Manpower Availability

Conference invitations, and that his discharge

could only be interpreted as a retaliatory action

against SPEEA and discrimination against him in

retaliation for his legitimate Union activities. He de-

manded that the Respondent's action be "dropped"

and that appropriate Union officers be present at

any further discussion of it. Vice President Logan

rejected Pearson's statement as to the implications

of his action, and closed the discussion.

In due course, Pearson received official notice

that his employment had been terminated. The no-

tice indicated that he had been dismissed for re-

fusal to answer questions relative to his outside

activities as an employment agent.

On the afternoon of the 27th, after his departure

from the plant, Pearson attended a meeting of

SPEEA 's Executive Committee to discuss his dis-

charge. A letter appears to have been dispatched

immediately to the Respondent, requesting a con-

ference on the subject of Pearson's termination.

On January 29, 1953, Vice President Logan, on

behalf of the Respondent, indicated willingness to

arrange such a conference promptly.
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(In the meantime, Pearson had received and

accepted an offer of employment by SPEEA,
as a member of its office staff, in order to en-

able him to maintain his income.)

A conference was held on February 6, 1953. The

SPEEA representatives contended that Pearson

had been engaged in SPEEA activities as a Union

member, and that he had been unjustly terminated.

They also expressed the opinion that his termina-

tion had been due to a misimderstanding ; that Vice

President Logan had genuinely desired to deter-

mine why Pearson had acted as he did; that Pear-

son had considered the subject under discussion

as one of direct concern to SPEEA and thus had

refused to discuss it in the absence of SPEEA rep-

resentatives ; and that Logan, because of his con-

ception as to the purpose of the conference, had

felt that the presence of SPEEA's representatives

would not be required. In reply to this statement of

the Union's position, at the conference on the 6th

of February, Logan indicated that he had no ob-

jections to the attendance of SPEEA representa-

tives, as requested by Pearson, at a second confer-

ence. On or about February 9, 1953, such a confer-

ence was held.

(There is some doubt as to whether Pearson

attended the conference. His own testimony

would indicate that he did not. Chairman Gar-

diner's testimony would indicate otherwise. The
conflict is a minor one, however ; I find its reso-

lution unnecessary.)
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Logan reiterated the questions he had directed to

Pearson, and stated the Respondent's position with

respect to the propriety of the latter's actions. The

Union's view, with respect to the propriety of

Pearson's conduct was stated in reply. A general

discussion ensued and, in summation, Vice Presi-

dent Logan said that the Respondent would send

a letter to Pearson restating its position.

Such a letter was dispatched by the Respondent

on February 11, 1953. After a reference to the

Union's request for a "more particularized state-

ment" as the Respondent's reason for his termina-

tion, and a repetition of the reason given on his

termination slip. Vice President Logan restated

the Respondent's opinion that the entry on Pear-

son's termination slip correctly siunmarized the

position taken by him at the January 27 conference,

at which he had been informed of the reason for

his termination. In response to SPEEA's request

however, the letter was offered as a "review" of the

matter. It reviewed the receipt of the Manpower
Availability Conference invitation and Chairman

Gardiner's covering letter, and went on to say that

:

It was clearly apparent from this letter and in-

vitation that SPEEA had started and intended to

carry out a nation-wide solicitation of our business

competitors, and others who compete with us in

hiring engineers, in an effort to bring about a situ-

ation in which substantial numbers of engineers

would leave the employ of this Company, for em-

ployment elsewhere.
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It is obvious that even if there were an adequate

supply of engineers at the present time, such a

program would be against the best interests of

Boeing Airplane Company. However, as you know,

there is not an adequate supply of engineers at

this time; the Company is in serious need of more

engineers and has been conducting an extensive

nation-wide advertising campaign designed to fill

this need. Thus, the invitation signed by you is part

of a deliberate program which is very damaging

to the Company.

The letter recapitulated the Respondent's deci-

sion to recall Pearson for a conference with respect

to the invitation letter, and the course of the dis-

cussion at that conference on the 27th of January.

It continued as follows:

As your work in connection with the program is

clearly against the best interests of the Company
and in violation of your obligations as an employee,

you were asked to elect either to give up your work

as an employment agent or to leave the Company's

employ. You refused to make such an election,

leaving the Company no alternative but to terminate

you.

It seems to us that while an employee continues

at work, continues to draw salary from a company
and is not on strike, it is no more than proper for

that company to require that he do nothing inten-

tionally which would have the effect of seriously

damaging that company. On the other hand, it does

not seem to us that an employer should be compelled

to continue paying a salary to an employee who
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engages in a deliberate program resulting in seri-

ous damage to the Company, whether or not his

activities have been authorized or ratified by a col-

lective bargaining organization of which he is a

member.

For these reasons, your dismissal is considered

proper.

On February 13, 1953, the SPEEA Executive

Committee presented a revised contract proposal to

the Respondent. With respect to base salary rates

and rate ranges it proposed an increase of 9.7 per

cent to the nearest dollar; in connection with this

proposal, and a companion proposal with respect to

the method of computation to be utilized in the de-

termination of compensation for scheduled over-

time, the Union proposed July 1, 1952, as a retro-

active date. At the close of its letter, however, the

Union advised the Respondent that:

It is the intention of the Executive Committee

to recommend rejection of any offer made by the

Boeing Airplane Company until such time as Mr.

Charles Robert Pearson is reinstated unequivocally.

Such reinstatement shall not be in any way con-

tingent upon his relinquishing his prerogative of

managing the SPEEA Manpower Availability Con-

ference.

The Union's letter of invitation to the MAC,
previously noted, had indicated that ^^commitments

to attend" would be accepted by SPEEA up to

February 6, 1953. Shortly after that date—which

also marked the occasion of the first conference

between the Union and the Respondent in regard to
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Pearson's discharge, as noted—Chairman Gardiner

informed James D. Esary, Jr., the Respondent's

Labor Relations Manager, by telephone, that the

Union had received only 12 replies, approximately,

to its letter of invitation, and that the Union's

plan to conduct an MAC in March had been aban-

doned.

(The testimony of Pearson indicates that 18

letters were received, in toto—some of these

being received after the deadline date set in

the Union's letter of invitation. Some, Pearson

testified, expressed interest; other replies in-

dicated however, that the senders considered

the distance to Seattle too great, or that they

did not consider their needs serious enough to

warrant participation.)

With this information at hand, Labor Relations

Manager Esary dispatched a reply, dated on

March 2, 1953, to the Union's revised contractual

proposal.

In a second letter, on the same date. Labor Rela-

tions Manager Esary referred to SPEEA's indica-

tion, in its previous communication, that further

contractual negotiations would be ^

^fruitless" unless

the Respondent reinstated Pearson. Esary advised

the Union that:

We are by this letter offering reemployment to

Mr. Pearson to his former position as of the

time he is available and returns to work * * *

The Tia])or Relations Manager, however, reiterated

the Respondent's position that Pearson's discharge

fell entirely outside the scope of the contractual
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negotiations, but indicated that the Respondent did

not wish to see any controversy of such a nature

impair negotiations that directly affected a large

number of engineers. His letter continued as fol-

lows:

Second, you have been very candid in stating to

us the results of the Manpower Availability Con-

ference, which as we understand it, did not attain

the objectives for which it was intended. Mr. Pear-

son's termination has been reviewed in light of this

fact and the fact that, to our knowledge, further

activities in connection with this Conference are

not anticipated. The offer to reemploy him is not

to be interpreted as reflecting any different posi-

tion on the part of the Company as to activities of

this type conducted by those who are not on strike

but continue to draw salary. We cannot consider

it proper to believe that such an employee has the

right to conduct such activities to the detriment of

the Company.

At a conference on March 5, 1953, between rep-

resentatives of SPEEA and the Respondent, Pear-

son's reemployment pursuant to the above-quoted

offer was discussed. And on March 17, 1953, he was

reinstated to his former position without prejudice,

and with all of the rights and privileges acquired

by him prior to his termination.

Further correspondence, in evidence, between

the Respondent and SPEEA indicates a dif-

ference of opinion between the parties as to

whether the restoration of Pearson's rights and

privileges was the result of a ^Verbal agree-
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ment," or a result of the Respondent's own ini-

tiative. In the light of the entire record, a reso-

lution of this conflict would not appear to be

essential to a disposition of the issues involved

in the case ; I have made no attempt, therefore,

to reach a conclusion as to the basis on which

Pearson's rights and privileges were restored.)

H. The Salary Increase.

On March 6, 1953, before Pearson's reinstate-

ment had become effective, J. H. Goldie, Vice Chair-

man of SPEEA's Executive Committee, advised

the Respondent's labor relations manager by letter

that the Company's final offer—as outlined on No-

vember 20, 1952, and December 26, 1952, and reit-

erated on March 2, 1953—was again rejected. With

respect to the Respondent's expressed intention to

put into effect, unilaterally, the 6 per cent salary in-

crease previously proposed and rejected, Labor Re-

lations Manager Esary was advised that SPEEA's
Executive Committee had agreed to poll the mem-
bership of the Union, in order to learn its desires

with respect to the acceptance of such an "interim"

offer, if the offer would include full retroacti^dty

with respect to overtime payment computations as

well as base salary rates. A reply, in this connec-

tion, was requested from the Respondent, if it had

"any further suggestions" in the matter.

This communication was acknowledged by the Re-

spondent in a letter dated March 12, 1953. It re-

ferred to the Union's position as an unqualified re-

jection of the Respondent's offer with respect to
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basic salary rates, and went on to advise the Union

that, for reasons previously stated, the Respondent

felt compelled to make its proposed increases effec-

tive without prejudice to further negotiations, and

that the adjustments previously outlined would be

made effective forthwith. When the first paychecks

which reflected the increase were distributed, they

were accompanied by a notice from the Respondent

to each employee in the SPEEA unit. That notice

read as follows:

Notice

You will note that the enclosed check represents

an increase in your pay of 6% as of March 13,

1953. On April 23, 1953, you v/ill receive payment

of the 6% increase in your base pay for the period

July 1, 1952, through March 12, 1953, as well as

any amount arising from an increase in the over-

time compensation rate for "Exempt" classifica-

tions effective January 2, 1953. The new overtime

rate for SPEEA "Exempt" employees is straight

time plus $1.25 an hour where the base salary is

above $100 a week, and time and one-half on all

salaries of $100 a week or less. The former rate

was straight time or $3.00 an hour whichever was

the greater.

These increases have been placed into effect with-

out a new contract having been signed with your

collective bargaining, SPEEA. This is less than the

increase requested during the course of current

negotiations, and is being placed into effect by the

Company without prejudice in any way to the pend-

ing negotiations between the Company and SPEEA.
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Prior to placing these increases into effect SPEEA
was advised and consulted, and SPEEA objected

to the Company placing these increases into effect.

The Company is hopeful of and looking forward

to the execution of a collective bargaining agree-

ment with SPEEA which will be mutually agree-

able to the parties.

The nature of the subsequent negotiations be-

tween the parties is suggested in certain letters

which have passed between representatives of the

Respondent and Mr. F. D. Frajola, the new chair-

man of SPEEA's Executive Committee. As of the

dates on which the hearings in this case were held

no final agreement with respect to a new contract

had been reached.

Conclusions

A. The Issues.

In this posture of the record, the General Counsel

contends that Pearson, as chairman of the Man-

power Availability Conference Committee, had been

engaged in assistance to a labor organization and

other concerted activities for the purpose of collec-

tive bargaining or other mutual aid or protection;

so considered, it is argued, his activities fell within

the ambit of those accorded statutory protection

under the Act, as amended. The Respondent's ac-

tion, therefore, in regard to the termination of his

employment, is challenged as interference, restraint

or coercion directed against its employees in con-

nection with their exercise of rights statutorily

guaranteed, and as discrimination in regard to his
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tenure of employment and the terms and conditions

of his employment, calculated to discourage mem-
bership in the Union, a labor organization.

The General Counsel also contends that Pearson's

discharge was calculated to obstruct the organiza-

tion of the Manpower Availability Conference, as

planned, which the Union had developed to break

a current impasse in the contractual negotiations.

Although the General Counsel disclaims any inten-

tion to take a position with respect to the nature

of the impasse, it is contended that the discharge

of Pearson—calculated, as it was, to interfere with

the operation of the projected conference—injected

"bad faith" into the situation, and negated the ex-

istence of any good faith impasse at that time and

thereafter. As a subsidiary contention, the General

Coimsel alleges that the Respondent's unwillingness

to allow Pearson representation by the Union offi-

cials at the conference which preceded his discharge

demonstrated its contempt for the Union and its

intent to undermine that organization and render

it ineffective as a contract negotiator. In this aspect

of the case, therefore, the Respondent's discharge

of Pearson is again challenged as evidence of the

Respondent's bad faith, in connection with the con-

tractual negotiations then current.

In the light of a situation, then, which the Gen-

eral Counsel describes as a ^^bad faith impasse,"

the unilateral salary increase which the Respondent

put into effect in March, 1953, is challenged as

additional evidence of a refusal to bargain in good

faith, on the ground that it created a situation in
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which the Union found itself unable to bargain

effectively.

The Respondent's position, in opposition to these

contentions, may be simply stated. It stands upon

the proposition that the MAC, if successful, would

have created a situation so fraught wdth the possi-

bility of irreparable damage to the Company as to

warrant its characterization as a type of concerted

activity not entitled to statutory protection.

(At one point, in oral argument, the Respond-

ent's counsel suggested a possible contention

that the organization of the MAC, as projected,

would not have involved ^^ concerted" activity,

apparently on the ground that it would be cal-

culated only to facilitate individual resigna-

tions from the Company's employ; this conten-

tion, however, was never fully articulated, and

there is no indication that it constitutes a sig-

nificant part of the Respondent's theory of the

case. I have, therefore, given it no considera-

tion.)

Pearson's activities as chairman of the MAC
Committee, therefore, are characterized by the Re-

spondent as indefensible and unworthy of statutory

protection. In the alternative, the Union's attempt

to organize the MAC is characterized as a pressure

tactic so unfair as to deserve characterization as

a Union unfair labor practice ; if so, the Respondent

contends, it should be held "unlawful" as contrary

to statutory policy, and thus clearly beyond the

ambit of statutory protection. Pearson was termi-
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nated, the Respondent contends, because of his par-

ticipation in an "unprotected" concerted activity.

The Respondent denies that his termination in-

volved interference, restraint or coercion, or dis-

crimination with respect to his tenure of employ-

ment or the terms or conditions of his employment

to discourage membership in the Union ; and it de-

nies, in addition, that his termination evidenced

"bad faith" with respect to the contractual negotia-

tions then in progress or that it injected an element

of "iDad faith" into the impasse then current with

respect to basic salary rates and overtime compen-

sation. In the light of that impasse the Respond-

ent's unilateral action with respect to the salary

adjustments previously noted should be character-

ized, the Respondent contends, as a matter of busi-

ness necessity, and not as evidence of an improper

refusal to bargain.

B. The Statutory Policy.

As the Board and the courts have frequently de-

clared, the National Labor Relations Act, by its

terms, established a number of restrictions on the

common law right of employers to dismiss their em-

ployees at will—for any reason or for no reason at

all. The heart of the statute, in this connection, is

to be found in its 7th section, which defines the

rights of employees, in pertinent part, as follows:

Employees shall have the right to * * * assist

labor organizations * * * and to engage in

other concerted activities for the purpose of

collective bargaining or other mutual aid or

protection * * *
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The quoted language has been held to constitute a

basic charter of employee rights. Decisional doc-

trine, however, has long since made it clear that

the rights thus defined in the statute must be con-

strued in the light of the Act's basic policies. In its

statement with respect to these policies Congress

has, among other things, declared that:

Experience has further demonstrated that cer-

tain practices by some labor organizations, their

officers, and members have the intent or the neces-

sary effect of burdening or obstructing commerce

by preventing the free flow of goods in such com-

merce through strikes and other forms of indus-

trial unrest or through concerted activities which

impair the interest of the public in the free flow of

such commerce. The elimination of such practices

is a necessary condition to the assurance of the

rights herein guaranteed. (Emphasis supplied)

Within the frame of reference established by the

language quoted above, a rationale sufficient to jus-

tify disposition of the present case must be found.

C. Did the Manpower Availability Conference

Involve a Concerted Activity?

Upon the entire record, there can be no doubt

that the MAC was conceived as a device reason-

ably calculated to assist the Union, a labor organ-

ization; its stated objectives, as set forth in Pear-

son's testimony and in several communications to

SPEEA members and the Respondent, were clearly

intended to strengthen the position of the Union in

the negotiations then current. I so find. And those
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objectives—assistance to any engineers who might

wish to change employers, discovery of the true

^^market price" for engineers, and reliance upon

any resultant employee attrition as a pressure tactic

—also clearly involved mutual aid and protection.

Over and above any value such activities could be

expected to have as a form of assistance to par-

ticular engineers who desired more lucrative em-

ployment elsewhere, the MAC was clearly intended

to make possible a strong Union line in the current

negotiations, for the anticipated benefit for those

engineers who made no effort to leave.

Did the development of plans for the MAC in-

volve a '^concerted" activity, then? Clearly so. The

original conception was developed by an officially

designated Union committee. Upon the submission

of the committee's report to the general member-

ship, the suggestion with respect to a conference

was overwhelmingly approved in a referendum

—

which appears to have been participated in by a

substantial number of the organization's members.

(The Respondent points out that of 3500 em-

ployees within the unit only 2100 were Union

members at the time of the referendum; that

only 871 members returned their referendum

ballots—with results previously indicated—and

that the MAC Committee was activated, in De-

cember, by the votes of a majority at a general

membership meeting which only 182 members

attended. Nevertheless, I do not believe that

the referendum vote can be said as a matter of

law, to be unrepresentative. There can be no
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doubt that all 2100, approximately, of the

SPEEA members could have voted; I find no

real basis for any contention that the vote as

recorded, did not reflect the desires of an in-

terested, representative, cross-section of the

membership. Even if it could be said, however,

that the referendum results merely reflected

the desires or intent of a minority, such a find-

ing would not impair the validity of my con-

clusion—that the MAC involved a ^^ concerted"

activity, insofar as it refiected official SPEEA
policy. It is so found.)

The actual conference plans were developed by a

committee specifically designated for the purpose,

responsible to the SPEEA Executive Committee.

And Pearson, as the Chairman of the MAC Com-

mittee, appears to have maintained a close and con-

stant liaison with responsible Union officials. Ac-

tion to implement the Committee ^s plans appears

to have been taken only after a favorable vote at

the Union's membership meeting in December, and

upon the specific direction of the organization's

Executive Committee. There can be no doubt what-

ever that the MAC, as it developed, was officially

sponsored by the Union, and that it represented a

"concerted" activity within the meaning of that

term as used in the statute. I so find.

D. Did the Manpower Availability Conference

Involve a Protected Activity?

The unqualified language of the statute with re-

spect to employee conduct entitled to protection

has already been noted. And in some Board and
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court decisions, under the original statute in par-

ticular, that language has been given wide scope.

One of the more noteworthy decisions, upon which

the G-eneral Counsel in the present case relies, finds

expression in the language of Circuit Judge Learned

Hand; in N.L.R.B. vs. Peter Cailler Kohler Swiss

Chocolates Co. Inc., 130 F. 2d. 503 (C. A. 2) he

declared that

:

We agree that the Act does not excuse "con-

certed activities," themselves independently unlaw-

ful. N.L.R.B. vs. Pansteel Metallurgical Corp., 306

U. S. 240; N.L.R.B. vs. Sands Mfg. Co., 306 U. S.

332, 344; Southern Steamship Company vs.

N.L.R.B., 316 U. S. 31; Hazel-Atlas Glass Co. vs.

N.L.R.B., 102 F. 2d. 109, 118 (C. C. A. 4). But so

long as the "activity" is not unlawful, we can see

no justification for making it the occasion for a

discharge; a Union may subsidize propaganda, dis-

tribute broadsides, support political movements,

and in any other way further its case or that of

others whom it wishes to win to its side. Such ac-

tivities may be highly prejudicial to its employer;

his customers may refuse to deal with him, he may
incur the enmity of many in the community whose

disfavor will bear hard upon him; but the statute

forbids him by a discharge to rid himself of those

who lay such burdens upon him. Congress has

weighed the conflict of his interest with theirs and

has pro tanto shorn him of his powers * * *

As the quotation indicates, however, the "con-

certed activities" deemed worthy of statutory pro-

tection are not without qualification. Very early in



National Labor Relations Board ti'")

the administration of the original statute, it was

established that the rights therein guaranteed did

not include the right to engage in concerted activi-

ties "independently" unlawful. Among the activi-

ties thus held ^^unprotected" were those which con-

travened specific statutory provisions or basic sta-

tutory policies. N.L.R.B. vs. Sands Mfg. Co., 306

U. S. 332; Scullin Steel Co., 65 N.L.R.B. 1294;

Joseph Dyson and Sons, Inc., 72 N.L.R.B. 445;

Thompson Products, Inc., 72 N.L.R.B. 886. Other

activities denied protection were those which in-

volved a violation of other federal legislation or

necessary state police regulations. N.L.R.B. vs. Fan-

steel Metallurgical Corp., 306 U. S. 240, Southern

Steamship Company, vs. N.L.R.B. 316 U. S. 31;

American News Company, 55 N.L.R.B. 1302. And
the Board, itself, quickly developed a test of its

own, independently of any considerations as to the

* ^lawful" character of a given concerted activity,

to determine whether particular types of conduct

ought to receive statutory protection. In Harni-

schfeger Corporation, 9 N.L.R.B. 676, 686, the

Board was called upon to consider the rights of

employees who had engaged in a partial strike, and

defined the issue as follows:

The instructions given the men were designed to

carry out a program of the Amalgamated; this

being so, there is no question but that the action

bringing about the discharges was union activity.

Section 7 of the Act expressly guarantees employees

the right to engage in concerted activities for the

purpose of collective bargaining or other mutual
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aid or protection. We do not interpret this to mean

that it is unlawful for an employer to discharge

an employee for any activity sanctioned by a union

or otherwise in the nature of collective activity.

The question before us is, we think, whether this

particular activity was so indefensible, under the

circumstances, as to warrant the respondent, under

the Act, in discharging the stewards for this type

of union activity.

Within this frame of reference, employee dis-

obedience and partial work stoppages have been

denied statutory protection as breaches of an im-

plied condition of the employment contract.

N.L.R.B. vs. Montgomery Ward & Co., 157 F. 2d.

486, 496 (C. A. 8); See C. G. Conn, Ltd., vs.

N.L.R.B., 108 F. 2d. 390 (C. A. 7) ; Elk Lumber

Co., 91 N.L.R.B. 333. In the last case cited, the

Board declared that:

Either an unlawful objective or the adoption of

improper means of achieving it may deprive em-

ployees engaged in concerted activities of the pro-

tection of the Act.

Wildcat strikes, undertaken in an effort to inter-

fere with the collective bargaining process as ap-

plied by a duly authorized and designated bargain-

ing representative, have also been denied statutory

protection. Harnischfeger Corporation vs. N.L.R.B.,

33 LRRM 2029, 2032 (C. A. 7) and the cases therein

cited. And recently, a slowdown during contrac-

tual negotiations has been held unprotected because

of its tendency to undermine the statute's general

policy of balanced bargaining. Phelps Dodge Cop-
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per Products Corporation, 101 N.L.R.B. No. 103,

31 LRRM 1072, 1074. cf. Underwood Machinery

Company, 74 N.L.R.B. 641, 646-647. In addition,

at least one court has held, expressly, that an em-

ployer ought not to be forced to finance ^^disloyalty"

on the part of employees who issue publicity state-

ments unfavorable to the enterprise, reasonably cal-

culated to injure or destroy their employer's busi-

ness, while continuing to collect their wages. Hoover

Co. vs. N.L.R.B., 191 F. 2d. 308, 389-390 (C. A. 6).

In connection with the 1947 amendment of the

Act, Congress, too, made its position clear with re-

spect to the limitations which ought to be imposed

upon ^'protected" concerted activity. In the House

Conference Report (No. 510, 80th Congress, pp.

38-39) on the statute as amended, reference is made
to certain early Board decisions that the language

of the original Act protected concerted activities

regardless of their nature or objectives. The confer-

ence report pointed out that these Board decisions

had not received judicial approval—and went on to

say that:

* * * the courts have firmly established the rule

that imder the existing provision of section 7 of

the National Labor Relations Act, employees are

not given any right to engage in unlawful or other

improper conduct. In its most recent decisions the

Board has been consistently applying the principles

established by the courts * * *

By reason of the foregoing, it was believed that

the specific provisions in the House Bill excepting
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unfair labor practices, unlawful concerted activities,

and violation of collective bargaining agreements

from the protection of section 7 were unnecessary.

Moreover, there was real concern that the inclu-

sions of such a provision might have a limiting

effect and make improper conduct not specifically

mentioned subject to the protection of the act.

In addition, other provisions of the conference

agreement deal with this particular problem in gen-

eral terms. For example, in the declaration of pol-

icy to the amended National Labor Relations Act

adopted by the conference committee, it is stated

in the new paragraph dealing wdth improper prac-

tices of labor organizations, their officers, and mem-

bers, that the "elimination of such practices is a

necessary condition to the assurance of the rights

herein guaranteed.'' This in and of itself demon-

strates a clear intention that these imdesirable con-

certed activities are not to have any protection

under the act, and to the extent that the Board in

the past has accorded protection to such activities,

the conference agreement makes such protection

no longer possible. (Emphasis supplied)

In a comparatively recent case—Jefferson Stan-

dard Broadcasting Company, 94 IST.L.R.B. 1507

—

the Board had occasion to consider the propriety

of certain discharges effectuated because the em-

ployees in question had, while still in the respond-

ent's employ, distributed a handbill which "delib-

erately" sought to alienate their employer's custom-

ers by impugning the technical quality of his
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product—without any reference to the fact of its

publication in connection with a labor dispute. The

Board found that such tactics, under all the cir-

cumstances, were hardly less ^^indefensible" than

acts of physical sabotage. It held that the employees

involved had gone "beyond the pale'' when they

published and distributed the handbill in question.

On appeal, this decision was reversed and re-

manded. Local Union No. 1229, International

Brotherhood of Electrical Workers, vs. N.L.R.B.,

202 P. 2d. 186 (C. A. D. C, 1952). Essentially, the

court held that the Board was empowered, under

the statute, to find certain types of concerted ac-

tivity unworthy of protection only on the basis of

a preliminary finding that such activities were un-

lawful. In the absence of such a finding in the case

at bar, the court remanded the case for a determina-

tion as to whether the particular conduct in issue

was or was not lawful. And the court's views with

respect to the scope of the agency's discretion, and

the standard of judgment which the agency ought

to apply, were set forth as follows

:

Despite the broad language of Section 7, which

assures employees the "right to * * * engage in

* * * concerted activities for the purpose of collec-

tive bargaining or other mutual aid and protec-

tion," certain activities are excluded from the

Act's protective ambit. For example, the Act ex-

pressly prohibits jurisdictional strikes, secondary

boycotts and strikes for recognition in defiance of

a certified imion. And the courts have denied pro-

tection to employees resorting to "unlawful" means,
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e.g., a strike in contravention of the purpose of the

Act, (citing cases) in violation of a federal statute

forbidding mutiny, (citing case) or local laws pro-

hibiting acts of violence or seizure of property, (cit-

ing case) or seeking
^ ^unlawful" objectives, e.g., con-

certed action to force an employer to violate a fed-

eral statute, (citing case) * * * Protection under

Section 7 of the Act, then, is withdrawn only from

those concerted activities which contravene either

(a) specific provisions or basic policies of the Act

or of related federal statutes, or (b) specific rules

of other federal or local law that is not incompat-

ible with the Board's governing statute * * * The

Board properly applied this rule to the extent that

it found that the objective of the "second-class"

hand bill
"—to extract a concession from the em-

ployer with respect to the terms of their employ-

ment—was lawful." But the Board did not apply

this rule to the handbill as a means for achieving

that objective. Instead of determining the legality

or illegality of the use of the handbill, it only found

that, unlike other handbills used in the dispute

which were signed by the Union and made reference

to the pending negotiations, this one was "hardly

less indefensible' than acts of physical sabotage"

—apparently primarily because its purpose was un-

disclosed on its face * ^ * By giving ^^indefensible"

a vague content different from "unlawful," the

Board misconceived the scope of the established rule.

If the Court of Appeals for the District of Col-

umbia has correctly defined the limits within which

the Board is free to exercise its discretion with re-
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spect to the protection of concerted activity, (cf.

International Union UAWA, AFL, vs. Wisconsin

Employment Relations Board, 336 U. S. 245) the

issue posed in the present case would appear to

be relatively simple: Would the organization of a

Manpower Availability Conference, as projected,

have involved "unlawful" conduct, within the mean-

ing of that concept as defined in the Court's opin-

ion? To this question, therefore, we are now re-

quired to turn.

(Since the above was written, the Supreme

Court has decided that the Board's disposition

of the case at hand fell within the area of its

permissible discretion in the discharge of its

p responsibilities under Section 10 (c) of the

Act, as amended. An inquiry as to the alleg-

edly "unlawful" character of the MAC as a

Union activity, however, would still seem to be

germane. I so find.)

E. Did the Organization of the Conference In-

volve Unlawful Activity?

The Respondent, basically, advances only one con-

tention in this connection. Essentially, its argues

that SPEEA's plan to conduct an MAC involved a

rejection of the "mutual obligation" fixed by the

statute upon employers and employee representa-

tives to "confer in good faith" with respect to

wages, hours and other terms and conditions of

emplo3mient, or the negotiation of a trade agree-

ment. Under the circumstances, it is said, SPEEA's
course of conduct involved a refusal to bargain col-

lectively with the Respondent and amounted to an
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unfair labor practice under Section 8 (b) (3) of

the statute.

In theoiy, the argument may be sound. If the

Union's attempt to plan and conduct a Manpower

Availability Conference could be said to contravene

a specific provision or basic policy of the statute,

its
^ ^unlawful'' character, under the established

precedents, would seem to be established.

In the present state of the law, however, with

respect to union refusals to bargain, I find myself

unable to conclude that the contention has merit.

Section 8 (b) (3) of the statute has been construed

in a relatively small number of cases. Nearly all of

them have been concerned with a union's insistence,

as a condition precedent to the execution of an

agreement or the conduct of general negotiations,

that the employer agree to a provision made un-

lawful by the amended Act. National Maritime

Union of America (The Texas Company, et al),

78 NLRB 971; Amalgamated Meat Cutters and

Butcher Workers of North America, A.F.L. et al.

(The Great Atlantic and Pacific Tea Company),

81 NLRB 1052 ; International Union, United Mine-

workers of America, et al, (Jones and Laughlin

Steel Corporation, et al), 83 NLRB 916; American

Radio Association (Atlantic and Gulf Coasts), 82

NLRB 1344; International Typographical Union,

et al. (Chicago Newspaper Publishers Association),

86 NLRB 1041; (Graphic Arts League of Balti-

more), 87 NLRB 1215; (Printing Industry of

America), 87 NLRB 1418; Essex County and Vi-

cinity District Counsel of Carpenters, APL (Fair-
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mount Construction Company), 95 NLRB 969; Re-

tail Clerks International Assoc, (Safeway Stores,

Inc.), 100 NLRB 390; International Typographical

Union, (American Newspaper Publishers Assoc),

103 NLRB No. 57, 104 NLRB No. 117; Local 1664,

I.L.A., (Puerto Rico Steamship Assoc), 103 NLRB
No. 112. In one case, a union was found guilty of

a refusal to bargain because of its insistence upon

an illegal demand outside of a contract. Conway's

Express, 87 NLRB 972. Neither situation is in-

volved in the instant case.

In the Chicago Newspaper Publishers Case, the

Board declared that Section 8 (b) (3) of the statute

imposes upon labor organizations a duty to bargain

"coextensive" with the duty imposed upon em-

ployers under Section 8 (a) (5)—and it declared

that the provisions of Section 8 (d), which establish

the standard of "good faith" bargaining, restate,

in statutory form, the principles established under

Section 8 (5) of the original statute. And in Con-

way's Express, the Board declared that the union's

good faith in advancing its challenged proposal

could not be considered dispositive of the refusal

to bargain issue. In its decision, the Board pointed

out that it is the tendency of such proposals to

"delay or impede or otherwise to circumscribe the

bargaining process" which renders them improper.

Does the instant case present a factual situation in

which this dictum is applicable? I find myself un-

able to reach and maintain such a conclusion with

conviction.

The Board has held, in cases involving respondent
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employers, that threats on the part of such em-

ployers to close or dismantle their plants in order

to avoid any need to recognize a union, to bargain

with it, or to grant particular demands, involve

a refusal to bargain. See e.g., Parma Water Lifter

Co., 102 NLRB No. 37, 31 LRRM 1294; Howard-

Cooper Corp., 99 NLRB 891; Arlington-Fairfax

Broadcasting Co., 95 NLRB 846; Dixie Manufac-

turing Company, Inc., 79 NLRB 645, 658. These

decisions are grounded in the theory that threats of

the type indicated, when coupled with an apparent

current ability to make them effective, indicate a

rejection of the collective bargaining principle

—

i.e., the absence of any desire on the part of the

employer to negotiate in good faith with respect to

wages, hours and other conditions of employment.

It cannot be said, in my opinion, that an analogy

between threats of this kind on the part of an

employer, and a union's threat to initiate action cal-

culated to "facilitate'' a significant number of per-

sonnel resignations, would be completely unreason-

able.

There are distinctions between the two ^^threats"

now under consideration, however, which can and

should be drawn. An employer's threat to close his

plant is, in almost every instance, coupled with a

very real and present ability to make such a threat

effective. Its coercive character when addressed to

employees or their chosen representatives, there-

fore, would be readily apparent. In the case of the

Union, a plan to organize and conduct a Man-

power Availability Conference would imdoubtedly
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pose a * threat" of i^otentially significant employee

attrition—but such resignations as might occur

would of course result from the decisions of in-

dividual employees, absent any inducement from

the Union, to accept a better offer. In the MAC, as

planned, the Union obviously would have had no

control over the offers made, or the decision of any

particular employee with respect to their accept-

ance or rejection. The element of coercion implicit

in the situation, in short, would be grounded in

the Respondent's fear, not of what the Union could

or might do, but of the consequences which might

be expected as a result of possible employee action,

if the Union's program became effective. So con-

sidered, in my opinion, the analogy between the

Union's course of conduct and an employer's threat

to close a plant cannot be described as complete.

Would the Union's course of conduct in and of

itself, however, ^^delay, impede, or otherwise cir-

cumscribe" the collective bargaining process? The

question certainly could be answered affirmatively

—since a Manpower Availability Conference, if

successful, conceivably could lead to a significant

diminution in the employee complement to be cov-

ered by any negotiated agreement. And a course of

conduct calculated to facilitate the resignation of

dissatisfied employees would certainly appear to

involve a "partial" rejection of the collective bar-

gaining principle—at least on the part of the re-

signed employees.

(The Respondent contends that a course of

conduct directed to the stated end, for the
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^'possible benefit'' of the employees who re-

mained in the Respondent's employ, would not

be consistent with the statutory duty of a "cer-

tified" representative to represent all of the

employees in a bargaining unit in dealings with

a particular employer.)

Upon the entire record, however, there can be no

doubt that the Union also conceived of the MAC as

something more than a device to ^ ^facilitate an

exodus" of engineers from the Respondent's em-

ploy. It appears to have been anticipated—not un-

reasonably, in my opinion—that the MAC would

furnish SPEEA with some data as to the ^ ^market

value" of engineers and thus strengthen its hand in

the negotiation of a trade agreement for the engi-

neers who remained. Such anticipations—without

regard to the argument which might be made as

to the weight they were given by the Union's re-

sponsible officials—certainly envisioned a continua-

tion of the negotiations and the eventual execution

of an agreement.

I find the precise issue posed by the Respondent's

contention, therefore, balanced with doubt. To date,

the Board has, on a number of occasions, found

unions guilty of a refusal to bargain when their

demands related to an objective proscribed by the

statute. It has had no occasion, as yet, to exercise

its discretion in a case involving a lawful union

objective pursued by allegedly improper means. In

the absence of any guidance in the decisions, or

the statute's legislative history, I am reluctant to

express a conclusion on the issue. It involves, es-
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sentially, a question of Board policy—with respect

to which the Board, appropriately, should be the

first to speak.

One question remains. Should the Union's course

of conduct be considered unlawful on any other

ground? The only theory suggested by the facts

which would seem to be worthy of consideration is

the possibility that the Union may have been guilty

of conduct equivalent to a tortious inducement of

breach of contract.

As defined in Lumley vs. Gye, 2 E. & B. 216

(Q.B. 1853) this tort involved the (1) malicious

and (2) active inducement (3) of the breach (4) of

a contract of personal service. As the decisions in

the field proliferated, however—in this country

and elsewhere—the requirement with respect to

proof of malice was reduced to a requirement that

mere wilfulness would suffice, and even this require-

ment was eventually abandoned. Today—in one

jurisdiction or another—almost every contract, re-

gardless of its nature, may be the object of the tort.

Inducement of a breach, as an essential element of

the wrong, has given way to prevention of perform-

ance; and the concept of active procurement has

been expanded to include deliberate and even neg-

ligent interference with contractual relations.

As the law now stands, then, is the concept ap-

plicable here? In my opinion, this question must be

answered in the negative.

The United States Supreme Court, in Hitch-

man Coal and Coke C. vs. Mitchell, 245 U. S.

229 (1917), found a union guilty of wrongful
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conduct because, in the course of a successful

organizational drive, it induced employees, by

virtue of their adherence to the organization,

to breach a so-called ^^ yellow dog'' contract

which was one of their conditions of employ-

ment. Insofar as "yellow dog" contracts are

concerned, the case is no longer the law of the

land—but it remains the most thorough and

cogent statement by our highest court with

respect to the application, in the labor rela-

tions field, of the concept that the inducement

of a contract breach is wrongful. I have con-

sidered the rationale of the Hitchman decision

in detail. It found a violation by the union of

its legal duty to refrain from interference with

a contractual relation, despite the fact that the

workers involved had been employed "at will"

and despite the fact that the employment rela-

tionship involved had been one terminable by

either party at any time. Nevertheless, I have

concluded that the case will not support a con-

clusion that SPEEA's conduct—as outlined in

this report—was tortious, at law. It is clear

that the organization and conduct of the MAC
would not, in and of itself, have effected a

severance of the employment relationship be-

tween the Respondent and its engineers—and

there is no evidence whatever that the Union

intended to offer any inducements, at the con-

ference, to persuade its members to accept any

offers made. A specific disclaimer of any such

intention was given to the Respondent when
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SPEEA notified Vice President Logan of its

plans.)

A breach of contract is procured when the breach

is directly and consciously sought, either as an end

desired in and for itself, or as a measure out of

which to gain some ultimate aim, such as a trade

advantage. But a breach is merely caused when it

occurs as an incidental—though, perhaps, clearly

foreseen and inevitable—by-product of an effort to

achieve some objective having no connection with

the object which led to the making of the contract.

If the distinction between procurement and mere

causation is valid, and if it be conceded that it

ought to lead to a difference in results, those results

should be grounded in distinctions as to the motive

which caused the "actor" involved in the case to

embark upon the challenged course of conduct. I

find no indication of a
^ ^wrongful" motive in this

case. The true basis of the tort would seem to be

the policy of the law to prevent the theft of prom-

ised advantages ; if so, the necessary motive must be

the conscious intention to appropriate for one's

self—or one's organization—that which by law be-

longs to another. And such a motive may be said

to exist, in my opinion, only when the object of the

*^actor" who induces a breach of contract is the

same as the object of the injured party in the mak-

ing of the contract. If the ^^ actor's" mind is bent

upon an entirely different object—even though his

action incidentally may cause the breach—it can

hardly be called a ^ ^wrongful taking" of another's

property. See Sayre, "Inducing Breach of Con-
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tract," 36 Harvard Law Review, 663, 677-680

(1923). Such is the case, in my opinion, here. I

find no evidence in the present record that SPEEA
intended, directly and consciously, to induce or en-

courage engineer resignations at a Manpower Avail-

ability Conference—either as a desirable end in

itself, or as a means to achieve some direct ad-

vantage. Nor do I find evidence, in the record, of

a conscious desire or intention on the part of the

Union, to appropriate for itself that which by law

belonged to others, i.e., the relational interest be-

tween the Respondent and its engineers. Its object

in organizing the MAC cannot be equated, in short,

with he objectives of the Respondent in the estab-

lishment of an employment relationship. In its

search for current data as to the "market value"

of engineers, and in its search for a device which

would strengthen its position in current contractual

negotiations, the Union planned only to create a

situation in which then current employment rela-

tionships might be destroyed, as an incidental

—

though clearly foreseen—result. Upon the entire

record, therefore, I have concluded that the course

of conduct with which we are here concerned, apart

from any ethical judgment which might be applied

to it, did not involve anything tortious. It should

not, then, be characterized as "unlawful" on that

ofround. I so find.

F. Did the Manpower Availability Conference

Involve an Indefensible Activity?

As of the date on which this is written, the

Board's appeal on the remand order issued by the
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Court of Appeals for the District of Columbia in

connection with the Jefferson Standard Broadcast-

ing Company case, has been submitted to the United

States Supreme Court on briefs and oral argument.

In opposition to the position taken by the Court

of Appeals, the Board currently seeks a determina-

tion by the Supreme Court that it is free to with-

hold the shield of statutory protection from activi-

ties which it may consider indefensible, even though

they may not be independently unlawful. Until

such time as the Supreme Court speaks on the

issue, therefore, the statutory obligation imposed

upon the examiner and the Board requires that

consideration be given to the contention that the

organization of the MAC involved an ^^indefens-

ible" course of conduct.

(Since the above was written, on December 7,

1953, the Svipreme Court has declared, in effect,

in N.L.R.B. vs. Local Union No. 1229, 1.B.E.W.,

that the Board was empowered, and even ob-

ligated, to find the activities involved in the

case before it unworthy of protection, without

regard to their ^^ lawful" or ^ ^unlawful" char-

acter. Justice Burton, for the Court, referred

to the statutory mandate laid down for the

Board in Section 10 (c) of the Act, as amended

—which forbids the agency to require the re-

instatement of individuals as employees, or the

payment of back pay, if such individuals have

been suspended or discharged for cause. He
found, in effect, that the respondent employer

involved in the case had adequate ^^cause" for
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the challenged discharges because the employees

had engaged in "disloyal'' conduct. In the

opinion written for the Court, the conduct in

question was characterized as ^^ disloyal" be-

cause (1) It involved "a sharp, public, disparag-

ing attack upon the quality of the company's

product and its business policies" in a manner

reasonably calculated to harm the company's

reputation and reduce its income; (2) the at-

tack had no direct relationship to any ^^labor

controversy" then current, did not challenge

any ^^labor practice" of the company, and did

not solicit "public sympathy or support" for

the employees responsible; and (3) the attack

was deliberately "separated"—by those respon-

sible for it—from the current labor contro-

versy, made no reference to it, and "diverted

attention" from it. Although the Court did not

adopt the Board's characterization of the con-

duct in question as "indefensible" it did find

that the Board had adequate reason to conclude

that the employees had been discharged for

"cause" within the meaning of the statute.

However defined, therefore, the Board's obliga-

tion to exercise a wide discretion is clear.)

The disposition of the ultimate question however,

has not been easy. Fundamental considerations of

statutory policy, and the place of the agency in the

American constitutional scheme, are involved. Does

not the exercise of the wide discretion implied in

the use of ''indefensibility" as a standard of judg-

ment imply that the Board may be called upon in
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these cases, to exercise a "legislative" function in

its decisional process? But if so, may not Congress

have expressly so intended? See the House Confer-

ence Report, previously noted.

(The Supreme Court, in its decision with re-

spect to the Jefferson Standard Broadcasting

case, recently issued, has referred to the con-

ference report, in this respect, as providing

support for its interpretation of the statute's

intent.)

Basic in my analysis of the issue now presented

for consideration as to the alleged "indefensibility"

of SPEEA's conduct, have been certain observa-

tions of Oliver Wendell Holmes. In an article on
^

^Privilege, Malice, and Intent" in 8 Harvard Law
Review 1, 3-9 (1894), he said:

* * * The intentional infliction of temporal dam-

age * * * is actionable if done without just cause.

When the defendant escapes, the court is of opinion

that he has acted with just cause. There are various

justifications. In these instances, the justification is

that the defendant is privileged knowingly to inflict

the damage * * * But whether, and how far, a

privilege shall be allowed is a question of policy.

Questions of policy are legislative questions and

judges are shy of reasoning from such grounds.

Therefore, decisions for or against the privilege,

which really can stand only upon such grounds,

often are presented as hollow deductions from

empty general propositions * * * or else are put

as if they themselves embodied a postulate of the

law and admitted of no further deduction * * *
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When the question of policy is faced it will be

seen to be one which cannot be answered by gen-

eralities, but must be determined by the particular

character of the case * * * Plainly the worth of the

result, or the gain from allowing the act to be done^

has to be compared with the loss which it inflicts.

Therefore, the conclusion will vary, and will de-

pend on different reasons according to the nature

of the affair * * * Perhaps one of the reasons why
judges do not like to discuss questions of policy, or

to put a decision in terms upon their views as law-

makers, is that the moment you leave the path of

merely logical deduction you lose the illusion of

certainty which makes legal reasoning seem like

mathematics. But the certainty is only an illusion,

nevertheless. Views of policy are taught by experi-

ence of the interests of life. Those interests are

fields of battle. Whatever decisions are made must

be against the wishes and opinion of one party,

and the distinctions on which they go will be dis-

tinctions of degree * * * the ground of decision

really comes down to a proposition of policy of

rather a delicate nature concerning the merit of the

particular benefit to themselves intended by the

defendants * * * j make these suggestions * * * to

call attention to the very serious legislative con-

siderations which have to be weighed. The danger •

is that such considerations should have their weight

in an articulate form as unconscious prejudice or

half conscious inclination. To measure them justly
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needs not only the highest powers of a judge and

a training which the practice of the law does not

insure, but also a freedom from prepossessions

which is very hard to attain. It seems to me desir-

able that the work should be done with express rec-

ognition of its nature. The time has gone by when

law is only an unconscious embodiment of the com-

mon will. It has become a conscious reaction * * *

of organized society knowingly seeking to deter-

mine its own destinies. (Emphasis supplied)
*****
How then, can a determination with respect to

the alleged ^^indefensibility" of Pearson's MAO
activity be articulated? Certain analogies, it seems

to me, should first be noted.

At the outset, the right of every employee to seek

more desirable employment, to solicit offers, and to

resign if a more favorable offer is received, must

be conceded. The Board has, however, held that the

act of abandoning employment is unprotected ac-

tivity, whether undertaken individually or in con-

cert. Stibbs Transportation Lines, Inc., 98 NLRB
422 ; Carthage Fabrics Corporation, 101 NLRB No.

122 ; Crescent Wharf and Warehouse Company, 104

NLRB No. 106. In conformity with this principle,

a voluntary, unconditional, notice of resignation to

take effect in the future, as distinguished from a

conditional "threat" to resign in the future if condi-

tions are not met, is considered a complete act,

since nothing more than the passage of time is con-

templated by the parties. If no further action is to

be anticipated or sought, as a condition precedent
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to a voluntary termination, the activity cannot be

regarded as one calculated to enforce employer

capitulation for the purpose of mutual aid or pro-

tection. The Board has therefore held that when

any activity involves a termination of the employ-

ment status, it is not entitled to statutory protec-

tion.

Such is not the case here, however. At best, the

MAC, as projected, involved nothing more than a

conditional indication that resignations might rea-

onably be expected to occur in the future if the

Respondent failed to meet the Union's conditions

—and the Board has held that a threat to quit or

resign under such circumstances is a protected ac-

tivity. Elwood C. Martin et al., d/b/a Nemec Com-

bustion Engineers, 100 NLRB No. 162, enforced

33 LRRM 2046 (October 19, 1953, C. A. 9) ; South-

ern Pine Electric Cooperative, 104 NLRB No. 107.

(The Respondent has contended that the ac-

tivities of SPEEA and Chairman Pearson of

the MAC Committee, at the time of his dis-

charge, amounted to overt acts that went far

beyond any ^

^threat" by employees to abandon

their employment conditioned upon certain de-

mands being met. Essentially, it is argued that

it was SPEEA's declaration of its intention to

hold an MAC if negotiations collapsed which

involved a threat, but that the activation of

the MAC and the issuance of the invitations for

it constituted the first overt step in the anti-

cipated "abandonment" of their employment

by a number of the Respondent's engineers.
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Without regard to my disposition, elsewhere in

this report, of the Respondent's other conten-

tions, I find this one to be without merit. The

Respondent has attempted to equate a course

of conduct, directed generally to the organiza-

tion of the MAC, with its possible and foresee-

able results in particular cases. The argument

is not persuasive.)

If an individual "threat" to resign unless certain

conditions are met is considered to involve protected

concerted activity, as noted, and if the Union's

effort to organize and activate the MAC is con-

ceived to be nothing more than a conditional

"threat'' of future employee attrition, it could be

considered entitled to statutory protection. The

next question, then, would appear to be whether

SPEEA's plan to conduct the MAC as a concerted

activity, with the support and cooperation of a sub-

stantial part of the Union's membership, ought to

make any difference.

Any determination that the concerted character

of the activity makes a difference with respect to

its right to protection would obviously involve a

reversion, at least in some degree, to generally out-

moded theories of civil and criminal conspiracy in

the labor relations field. These concepts still have

some vitality, however. As the Restatement of Torts

put it:

Particularly in the case of labor combinations,

the legal history has been that mere concert may
make illegal or at least require justification for
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conduct in which individuals are free to engage

without the requirement of justification when act-

ing independently. Thus, even after an individual

worker could withhold his services or custom from

any person for any reason, a combination of work-

ers under the same circumstances still required

justification. Partly this was due to the fact that

individual conduct in this sphere was not a problem,

whereas concerted action was. Partly it was due to

the obvious differences in power between action by

individuals and action by combinations of individ-

uals. That such differences in power exist is still

true with respect to conduct of individuals or

groups of individuals acting in concert * * * Vol. 4

Restatement of Torts, 95-96 (1939) (Emphasis sup-

plied)

To the extent that its character as a concerted

activity rendered it capable of effective use as a

vehicle of union power, therefore, the fact that the

MAC involved concerted activity may well be a

significant factor in any decision as to its pro-

priety.
* * * * *

The General Counsel and the Union rely upon

the contention that unions have traditionally sought

to serve their members as employment agencies; it

is argued that the MAC was nothing more than

a technique which the TJnion planned to employ in

order to perform this conventional union function.

Unions, however, normally seek to make avail-

able such employment opportunities as may come

to their notice for currently unemployed members.
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In organizing a conference designed to stimulate

and channel offers of employment, on more favor-

able terms, to members already employed, SPEEA
was attempting to do more than most union ^ ^hir-

ing halls'' have ever done; also, it was attempting,

in effect, to encourage a course of conduct, on the

part of employers, long condemned by the business

coimnunity; specifically, SPEEA's letter of invi-

tation solicited interested employers, in substance,

to engage in "labor piracy" as that term is generally

understood.

(The fact that the Union's letter of invitation

did not mention the Respondent or the fact that

most of the Union's members were employed

by it ought not to affect this conclusion, in my
opinion. The Respondent's status as the only

firm in Seattle which utilizes a substantial num-

ber of engineers is a matter of common knowl-

edge. Even if it could be assumed, arguendo,

that the existence of an impasse in the contrac-

tual negotiations between the Union and the

Respondent was not widely known, most em-

ployers, in my opinion, would be able to infer

that any sizeable corps of dissatisfied engineers

in Seattle would consist, in the main, of those

in the Respondent's employ. It is so found.)

The record, as previously noted, shows that only 18

employers out of approximately 2800 solicited, re-

plied to the Union's MAC invitation. Although any

inferences as to the reason for the MAC's failure

to arouse employer interest, during a period in

which engineers were certainly in short supply.
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would clearly be speculative, it certainly could be

inferred that many of the employers circularized

withheld a response because of their unwillingness

to appear, in public, as engaged in the recruitment

of engineers among those already employed.

(The SPEEA committee responsible for the

circulation of its ^^Area Representative News
Letter'^ did in fact, express the opinion, after

the event, that many of the invited firms might

have concluded that attendance at the MAC
would have involved a violation of business

ethics.)

The General Counsel also contends that the MAC
ought to be regarded as a protected concerted ac-

tivity because it was specifically calculated to over-

come a barrier to ^ ^freedom of contract" on the part

of engineers, effectively imposed under a so-called

"Gentlemen's Agreement" among the member firms

of the Aircraft Industries Association, to which the

Respondent belongs.

(The Aircraft Industries Association, as the

record shows, is a trade association of approxi-
;

mately 80 firms engaged in the manufacture

of aircraft, aircraft motors, and aircraft acces- :

sories. About 3% years ago, in the face of a
;

"tight" labor market for engineers, and devel-

oping competition in the recruitment of engi- i

neering personnel at all levels of skill, the

membership of the association appears to have '

adopted a resolution expressive, inter alia, of

a '^concensus of opinion and belief that firms

in need of engineers ought to refrain from the
;
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solicitation or acceptance of employment ap-

plications from engineers already employed in

the industry, absent knowledge and acquies-

cence by the particular engineer's current em-

ployer. The record indicates that most, if not

all, of the association members follow such a

policy, although the specific procedures em-

ployed by them to give it effect may vary.)

The record does not reveal the identity of the em-

ployers solicited to attend the MAC, but there can

be no doubt that member firms of the Aircraft In-

dustries Association would be among the most likely

recipients of the Union's letter of invitation. As

to them, the letter would involve an obvious request

or suggestion that the ^^Gentlemen's Agreement"

with respect to ^^labor piracy" in the recruitment

of engineers be abandoned. Other employers so-

licited, of course—not parties to the resolution

—

would have no such problem, and would merely

have to consider whether attendance at the MAC
could be squared with their sense of business ethics.

There can be no doubt that the "Gentlemen's

Agreement" does impair the freedom of engineers

to seek employment elsewhere in the field of air-

craft manufacture—at least to some extent—since

an engineer who desires to open negotiations with

an employer other than his own conceivably may
anticipate, reasonably enough, that his relationship

with his superiors in current employment could be

impaired as a result of their awareness of his at-

tempt to secure work elsewhere, if that attempt

proved unsuccessful. Such a hazard would probably
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exist, however, even in the absence of a ^^Gentle-

men^s Agreement" so-called. And there is no indi-

cation in the record that the implementation of the

AIA resolution by the Association's membership

really "froze" engineers in their jobs; attempts by

individual engineers to solicit better "offers" from

new employers in the industry were still possible.

Insofar as the Respondent is concerned, its re-

sponsible officials testified—in substance—that the

firm, if requested to permit negotiations between

an AIA member and one of its engineers, would

first attempt to determine the source of the em-

ployee's dissatisfaction, and to eliminate it if pos-

sible, in the hope that the employee would then

be impelled to break off the negotiations; that em-

ployees who remained dissatisfied were always given

permission to negotiate secretly for alternative em-

ployment elsewhere; and that such employees were

not ^ terminated" merely because of their open

demonstration of a desire to seek another position.

While it would seem to be clear that the MAC,
as projected, would have operated as a counter-

measure to the ^^Gentlemen's Agreement", and that

it would have functioned—at least insofar as the

AIA members were concerned—in direct opposi-

tion to the Association's expressed policy, it is dif-

ficult to see how the character of the conference as

a counter-measure could be said to endow it with

privilege or justification, in the context of the pres-

ent case. The policies of the Association, as ex-

pressed in the resolution noted, and as implemented

by its membership, do not appear to have been so
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undesirable or rigid as to call for direct opposition

in order to preserve employee rights.

(The record shows that SPEEA had requested

an explanation of the ^* Gentlemen's Agreement

during the negotiations, and that the Respond-

ent, in a letter dated on October 13, 1952, had

set forth its understanding of the so-called

^^agreement'', and its policies and procedure in

giving effect to the "agreement's'' terms. The

SPEEA negotiators appear to have objected to

the Respondent's policy of adherence to the

"agreement" on the specific ground, already

noted, that it restricted the freedom of indi-

vidual engineers to seek employment elsewhere.

But the Respondent, apparently, refused to

alter its policy of adherence to the "agreement"

and refused to accept any contractual modifica-

tion which conceivably could be construed as ac-

quiescence in the organization of MAC activi-

ties as a counter-measure.)

If the firm's observance of the ^'Gentlemen's Agree-

ment" had involved complete restriction of the free-

dom of engineers to seek employment elsewhere in

the industry—in a manner somewhat analogous to

imilateral insistence upon the ^'reserve clause" used

in professional sports—self-help measures designed

to overcome the restriction, like the Manpower
Availability Conference, might well be considered

privileged or justified—because of the social interest

in a free and mobile labor supply, imder most cir-

cumstances. In the absence of proof that the "agree-

ment" operated in such a fashion, however, its
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existence and implementation—^however irksome

—

would not seem to be sufficient, in my opinion, to

provide legal justification for conduct otherwise

subject to question. It is so found. \

(In N.L.R.B. vs. Metal Mouldings Corporation,

12 LRRM 723 [C. A. 6] the court refused to

enforce the reinstatement with back pay of an

active union supporter who had, inter alia,

advised his fellow metal polishers, if dissatis-

fied, to seek employment with a competitive

firm at which his father was a foreman. The

court's decision does not indicate clearly, how-

ever, whether it bottomed its refusal of an

enforcement order on a belief that the em-

ployee's conduct in recruiting workers for a

competitor justified his discharge, or whether

it merely felt that his known and admitted ac-

tivities in that respect vitiated the probative

character of the other evidence relied upon by

the Board to establish that he had been dis-

charged for his union organizational activities.

Additionally, it may be noted that the em-

ployee's action, apparently, had not been au-

thorized or ratified by the union involved. It

had no "official" character, and did not appear !

to involve "concerted activity" for the purpose i

of mutual aid or protection. I have not, there-

fore, relied upon the case in the evaluation of
,

any contentions made in the instant matter.)

The General Counsel next contends that the im-

passe in negotiations between the Respondent and j
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the Union justified the Manpower Availability

Conference.

Chairman Gardiner testified—credibly, in my
opinion—that the MAC would not have been

activated if a contract with the Respondent had

been in existence or immediately in prospect.

Although couched in terms of opinion, this tes-

timony seems to reflect, in sum, a consensus

reached by the Union's responsible leaders.

And there can be no doubt, as Gardiner also

pointed out, that nothing was, in fact, done to

activate the MAC until the SPEEA member-

ship had clearly demonstrated the existence of

a genuine impasse, by its rejection of the Re-

spondent's ''last" offer. Certainly, the MAC
appears to have been activated in response to

an impasse; whether the impasse in question

justified such a response is, however, the

issue.)

The strike, as a device to break an impasse in con-

tractual negotiations, has, of course, received legis-

lature sanction. See Section 13 of the Act, as

amended. Essentially, the General Counsel seeks to

equate the MAC with a strike and argues that, in

this case, it should receive administrative sanction

as well.

In considering this contention it should be noted

at the outset that strikes, conventionally, are con-

ceived of as temporary in character. As an economic

weapon, and in legal contemplation, they look to-

ward the preservation of a continuing—through in-

terrupted—relationship. But the MAC, as the Union
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conceived it, would have facilitated permanent ter-

minations of employment, on the part of those em-

ployees able to utilize conference facilities to nego-

tiate for more lucrative or more suitable employ-

ment.

(In cross examination, it may be noted—when

pressed to explain why the Union considered

the MAC an effective pressure tactic—Chair-

man Gardiner testified that SPEEA members

considered termination data, i.e., data as to the

rate of engineer turnover, to be ^^most perti-

nent" in the contractual negotiations, as an in-

dication that the Respondent's wage scales and

policies could stand revision. He indicated that

such termination data, in itself, served as a

^'measure" of the opportunities existing for

engineers elsewhere, and also as a measure of

the "intolerableness" of current conditions in

the Respondent's employ. Although he went on

to deny that the MAC had been designed "pri-

marily" to accelerate turnover, he admitted it

had been recognized that an increase in turn-

over might develop as a "secondary aspect" of

the conference, unless the engineers in attend-

ance found that conditions at Boeing were in

fact better than those available elsewhere.

[Gardiner did testify, it is true, that SPEEA
expected to use any information secured at the

conference, as to the
^ Agoing rates" for engi-

neers at various levels of skill and experience,

in its negotiations with the Respondent—^but

his testimony was coupled with a reference to
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the pressure implicit in the restoration of ' ^bar-

gaining rights" to engineers, through the con-

ference medium.] Upon the entire record, and

particularly in view of the known fact that en-

gineers were in ^^short" supply, it would seem

to be clear that the Union did expect to see the

Respondent's rate of engineer turnover accel-

erated as a result of the conference, and that

it did expect to utilize such a development, if

it occurred, as a bargaining lever in the nego-

tiations which had reached a standstill. I so

find.)

In the usual situation, the impact of a strike upon

an employer's operations is both immediate and

total—or, at the very least, significant. Employee

attrition as the result of a Manpower Availability

Conference might not have had the drastic effects

characteristic of a strike situation at the outset

—

but there can be no doubt of the possibility that it

might have reached such proportions as substan-

tially to affect the Respondent's operations. And
there can be no doubt, either, that its harmful re-

sults would have persisted far beyond those prop-

erly to be anticipated from a strike of reasonable

duration. If successful, in short, the MAC could

have contributed substantially to a significant im-

pairment of the Respondent's ability to operate

—

which, in the case of engineers, could have lasted,

conceivably, for a notably lengthy period of time.

(There is testimony in the record—which has

not been disputed—as to the informed opinion
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of the Respondent's officials that the successful

completion of the MAC could have forced the

Respondent to shut down several of its current

projects; that its contracts with the Air Force

might have been cancelled as a result, with im-

mensely significant financial repercussions ; and

that the replacement of any experienced engi-

neers who resigned, in the light of the current

engineer shortage, would have taken as much

as several years. The record shows that the

fears of the Respondent in this respect were

not articulated to impress the Board ; they were

communicated to the Union in connection with

the Respondent's attempt to justify its course

of conduct with respect to Pearson's termina-

tion. I so find. And the record, insofar as I can

determine, contains no evidence whatever to

warrant an inference that the Respondent's

fears were illogical or ill-founded.) |
There can be no doubt that the MAC, if conducted

according to plan, could have been a source of poten-

tial damage to the Respondent—and that it conceiv-

ably could have been far more significant in its effect

upon the economic health of the Respondent's en-

terprise than any benefit which the Union might

have derived from its employment, as a pressure

tactic, to break the current bargaining impasse.

Such being the case, there would certainly seem to

be serious reason to doubt ^Hhe merit of the par-
.

ticular benefit to themselves" intended by the Union

membership—and, of course, serious reason to

doubt, therefore, whether the impasse in the nego-
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tiations could be said to "justify '^ the MAC as a

device to stimulate renewed negotiations.

So much for the contentions of the General Coun-

sel and the observations suggested by them. One

argument advanced on behalf of the Respondent,

however, remains to be noted.

The Respondent contends that the MAC, if con-

vened at the call of engineers in its employ, would

properly have been subject to characterization as an

act of employee disloyalty. It is argued, specifically,

that SPEEA—by the publicity it gave the MAC
among the employees in the unit it represented

—

intended to popularize and induce participation in

the conference, and that its conduct in this respect

actually tended to induce and encourage the Re-

spondent's engineers to abandon their employment

as a result of such participation.

(Chairman Gardiner did testify, it is true, that

the MAC was not activated to "lure" engi-

neers away from the Respondent's employ

—

but, as we have seen, an acceleration of engi-

neer turnover within the SPEEA unit was

certainly anticipated as a possible "secondary"

result of the conference in question, and it is

admitted that the Union intended to utilize any

acceleration in turnover which might develop

as an additional ^^ever" in the current negotia-

tions.)

I have found the argument that SPEEA intended

to induce its members to abandon their employ-

ment lacking in merit. But from the Respondent's

point of view, it would seem to make little differ-
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ence whether any acceleration of employee turn-

over was deliberately induced or whether it was

merely foreseen as a possible or probable result of

the Union's proposed course of action. Its counsel

has argued, at length, the unfairness of any deter-

mination which would, in effect, require an em-

ployer to finance
^

^disloyal'' conduct on the part of

his employees, by allowing them to engage, free of

any threat of discharge or other hindrance, in a

type of activity which could, conceivably, subject

him to ^^irreparable" injury. In the light of the

informed opinion expressed by the responsible offi-

cials of the Respondent—which has not been dis-

puted—the firm would seem to have had ample

reason to fear that employee attrition as a direct

result of the conference could have continued to

affect its operations adversely long after the termi-

nation of any current contractual negotiations with

the Union here involved.

(In this connection, the Respondent also sought

to elicit, for the record, testimony with respect

to other ^

^pressure tactics" suggested by the

Action Committee and considered by the Union

membership. Among the tactics suggested were

:

refusals to punch time clocks on the part of

non-exempt employees; refusals to work over-

time ; the arrangement of simultaneous medical

or dental appointments by all of the employees

within the SPEEA unit; intermittent work

stoppages; union meetings during working

hours; and action calculated to "neutralize"

the Respondent's recruitment campaign in vari-



National Labor Relations Board 101

ous colleges and universities. None of these

proposals appear to have been approved by the

Executive Committee, however, and none ap-

pear to have been adopted; under the circum-

stances I do not believe that any weight need

be given, in this case, to the fact that they may
have been suggested to the Union's membership

at the same time as the Manpower Availability

Conference. As suggestions, and nothing more,

they certainly ought not to influence any judg-

ment as to the essential character of the MAC

;

although I received the evidence with respect

to these additional "pressure tactics" have dis-

regarded it as immaterial with respect to any

determination as to whether the MAC pro-

posal, in and of itself, involved employee "dis-

^ loyalty" by virtue of its declared purposes and
* anticipated effect.)

Under the circumstances, the contention that a

^'successful" conference necessarily involved con-

duct on the part of the conference managers prop-

j
erly subject to characterization as ^'disloyal" cer-

I

tainly cannot be dismissed out of hand.

I

G. Conclusions With Respect to Pearson's Dis-

I

charge.

I After lengthy consideration, and with due regard

for the dictum of the late Justice Holmes that

i
policy judgments in this field ought to be con-

I sciously articulated, I find myself constrained to

find merit in the Respondent's contentions.

Whatever the Court of Appeals may have said

in its review of the Jefferson Standard Broadcast-
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ing Company case with respect to the Board's dis-

cretion, and its limits, there can be no doubt that

the Congress expects the Board to continue its cur-

rent policy, and to withhold any statutory sanctions

for the protection of ^^undesirable" or 'improper"

concerted activity. And administrative deference to

such a legislative policy would certainly seem to

require the most thorough consideration of a con-

tention that some particular type of employee con-

duct ought to be proscribed as indefensible.

(The Supreme Court's decision—just issued

—

in the Jefferson Standard Broadcasting Com-

pany case confirms the correctness of this view.

After pointing out that the Board had con-

sidered the course of conduct involved in that

case as ^^separate" and apart from any other

concerted activity undertaken in connection

with the "labor controversy" in which the em-

ployees were engaged, the Court went on to

say that : "Even if the attack were to be treated,

as the Board has not treated it, as a concerted

activity wholly or partly within the scope of

those mentioned in Section 7, the means used

by the technicians in conducting the attack

have deprived the attackers of the protection

of that section, when read in the 1ig:ht and con-

text of the purpose of the Act." [Emphasis

supplied] Although the Court did not see fit

to explicate its rationale in support of the prop-

osition stated, it has cited many of the cases

already noted in this report in support of its
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conclusion. I can only infer that the Court has

recognized the propriety of the concept that a

given course of conduct may be denied protec-

tion under the Act if justifiably subject to

characterization as 'indefensible" in the light

of the statutory objectives.)

Weighed in the balance, the Manpower Avail-

ability Conference, in my opinion, ought to be so

characterized. In terms of the standard suggested

by the late Justice Holmes, the worth of the result

which the Union sought—bargaining leverage in the

negotiation of a new trade agreement—cannot stand

comparison with the potentially heavy damage

which the Respondent could have suffered if such

a conference had elicited a substantial response.

(Vice President Logan testified without con-

tradiction, and I find, that the Respondent's

backlog of business at its Seattle Division cur-

rently stands at almost an even billion dollars.

It involves orders, primarily placed by the

United States Air Force, for items vital to our

national defense: heavy bombers, guided mis-

siles, gas turbines, and various classified re-

search and experimental projects. All of the

Respondent's projects appear to be technical

—some highly so—and impossible of completion

in the absence of an adequate engineering staff.

Logan estimated that if a substantial number

[500] of the firm's engineers had resigned at

the same time, or within a short period, the

Respondent would have had to suspend one

project after another as long as the exodus



104 Boeing Airplane Company vs.

continued; he expressed the opinion—without

contradiction—that the firm would have lost

^^millions of dollars" worth of business through

the forced abandonment of current projects or

their cancellation by the Air Force, and that it

might have taken the Respondent several years

to recover from such a blow, at a cost to it of

unnumbered millions of dollars. The Vice Pres-

ident's estimates and opinion have not been

challenged as unreasonable.)

It cannot be said as a matter of law, in my opinion,

that the Respondent was under an obligation to

assume such a substantial risk. When confronted

with the possibilities indicated, it was entitled to

take appropriate defensive action. In the light of

all the considerations herein expressed, therefore,

and upon the entire record, I find that the Union's

plan to call a Manpower Availability Conference

did not involve a protected concerted activity, and

that the discharge of Charles Robert Pearson for

his activities in connection with the formulation and

implementation of the plans for such a conference,

was privileged.

H. The Negotiations With Respect to Pearson's

Discharge.

If the Respondent was privileged to discharge

Pearson, as I have found, it would seem to follow

that his termination, in and of itself, cannot be said

to constitute a ^ ^refusal to bargain" with the Union

—and that it ought not to be considered evidence

of "bad faith" on the part of the Respondent,
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either, in connection with the contractual negotia-

tions then current.

The General Counsel contends, however, that the

Respondent failed to fulfill its statutory obligation

to bargain with the Union when it denied Union

representation to Pearson at the conference which

preceded his discharge. Vice President Logan, in

his testimony, apparently intended to suggest that

his actions, during the conference in question, were

dictated by a belief that it had been called to de-

termine the facts with respect to Pearson's status

as a licensed and bonded employment agent—and

that no grievance or bargainable matter was in-

volved. That position, in my opinion, cannot be

characterized as sound or well taken. As the record

reveals, Logan was fully prepared to suggest, in

the event of an acknowledgment by Pearson with

respect to his "employment agency" activities, that

such activities would be considered incompatible

with continued service on his part as an employee

of the Respondent, and to order his discharge in the

event of a refusal on his part to give up the activi-

ties in question. He was also aware, I find, of the

fact that Pearson's activities were being conducted

under Union sponsorship and that they involved

an official Union project. Under the circumstances,

Pearson may well have been within his rights,

under the statute, when he sought to insist that the

conference be suspended until certain designated

SPEEA representatives arrived. Cf. N.L.R.B. vs.

Ross Gear and Tool Co., 19 LRRM 2190, 2194-2195

(C. A. 7).
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(The respondent, however, has pointed out in

its brief—with considerable logical force—that

Pearson apparently anticipated the subject-

matter to be covered in his talk with Logan,

and that the record reveals no reason why he

could not have arranged for the presence of a

SPEEA executive, if he had so desired.)

The question, however, clearly became moot there-

after. AVhen the Union officials learned of the situa-

tion and requested a conference at which the or-

ganization's position could be stated, their request

was readily granted; the conference was held, and

the Respondent's opinion with respect to the pro-

priety of Pearson's conduct was discussed in detail.

Two additional conferences were held with a Union-

designated subcommittee. .^

(The SPEEA representatives contended,

throughout, that Pearson had been improperly

discharged because his service as the MAC
Committee chairman involved protected con-

certed activities. And the Respondent main-

tained the opposite view. As its counsel declare

in their brief: "The situation was one in which

the area of negotiation available to the parties

was bounded by a proposal for the reinstatement

of Mr. Pearson and a refusal to do so. SPEEA
proposed it, the Respondent refused to accede,

with an explanation of its position, and it is

clear that an impasse was reached concerning

firmly opposed viewpoints." The Act, as the

Respondent asserts, does not require further
,
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negotiation after it is apparent that a settle-

ment of the matter in issue is impossible.)

Whether the matter, in the final analysis, was

treated as a grievance or as a matter for negotia-

tion, the Respondent appears to have fulfilled, com-

pletely, its obligation to bargain with the desig-

nated representative of its employees in regard to

Pearson's discharge. I so find.

I. The Salary Increase.

Essentially, it would seem to be the General

CounseFs contention with respect to the March 12,

1953, compensation adjustments that a salary in-

crease, otherwise unobjectionable, which coincides

with a course of conduct indicative of ^'bad faith"

and a rejection of the collective bargaining prin-

ciple, should itself be construed as an act of ^^bad

faith" and, per se, as a refusal to bargain. Since

the basic premise of this contention—the argument

that Pearson's discharge revealed the Respondent's

disinclination to recognize SPEEA'S right to press

for a favorable bargain, and thus injected ^^bad

faith" into a situation previously untainted—has

been rejected, the stated contention with respect to

the impropriety of the March, 1953, compensation

adjustments would appear to have no merit.

(Counsel for the Respondent have also pointed

out—correctly, in my opinion—that Pearson's

discharge and the related conferences between

the parties were never directly related to the

contractual negotiations, except in connection

with SPEEA's declared intention to insist upon
the dischargee's reinstatement as a condition
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precedent to any further favorable considera-

tion of the Respondent's contract offers. The

impasse in the negotiations had developed be-

fore Pearson's discharge. And the Union's

letter of February 6, 1953, which rejected the

Respondent's proposal to effectuate the salary

increases and stated its reasons for the rejec-

tion, made no mention of the Pearson incident

—

then a subject of concurrent discussion. Thus,

even if the General Counsel's contentions with

respect to the discharge could be said to have

merit, it would certainly be arguable, at least,

that the discharge could not—and did not

—

affect the character of the impasse and thereby

color the Respondent's decision to adjust salary

rates and rate ranges unilaterally.)

Absent all considerations involved in the alleg-

edly discriminatory discharge, then, the record re-

veals nothing more than pay increases unilaterally

effectuated by an employer after their presentation

to the designated representative of the employees

in collective bargaining negotiations. The proposed

increases had been officially rejected—or, at the

very least, characterized as unacceptable. As Jus-

tice Burton said in the Crompton-Highland Mills

case, at 337 U. S. 217:

Such a grant might well carry no disparage-

ment of the collective bargaining proceedings.

Instead of being regarded as an unfair labor

practice, it might be welcomed by the bargain-

ing representative, without prejudice to the rest

of the negotiations. (Citing cases.)
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The record in the instant case reveals a consistent

effort on the part of the Respondent to secure the

approval or acquiescence of SPEEA with respect

to the compensation adjustments it had proposed,

precisely on such groimds. But the Union refused,

throughout, to indicate its approval or acquiescence

with respect to the adjustments involved. I find

nothing in the record to suggest that the Respond-

ent's action was intended to ^^mdercuf the Union

or to disparage it as the exclusive representative

of any employees. Indeed, the record would seem

to me entirely clear—to the contrary—that the Re-

spondent made the disputed adjustments effective

only in order to assure some degree of success for

its spring campaign to recruit personnel among the

graduates of the nation's colleges and technical

schools.

(The testimony offered on behalf of the

Respondent indicates—without contradiction

—

that qualified engineers were then in short

supply, and that the firm's Engineering Divi-

sion was inadequately staffed. Logan described

the situation in the fall of 1952 as "especially

critical"; I credit his estimate. The efforts of

the Respondent, in the fall of 1952, to recruit

new employees [as detailed at length by Vice

President Logan] appear to have met with de-

creasing success—and the firm's Industrial Re-

lations Department appears to have been urged,

repeatedly, by the Engineering Division, to take

all possible steps to improve the situation hj

an increase in salary rates. Later, in the fall
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and winter of 1952-53, several competitive Cali-

fornia aircraft firms appear to have instituted

salary increases approximately equivalent to

those offered by the Respondent; these devel-

opments, the record shows, were expected to

have an adverse effect upon the Respondent's

competitive position in the labor market, with

respect to salary rates for newly hired engi-

neers, unless corrected. I so find.)

And the notice which accompanied the first checks

to reflect the increases indicated clearly that they

had been made effective in the absence of a contract

and ^'without prejudice" to the current negotiations

between the parties. All of the employees were

plainly told that the increases involved did not

equal those requested by SPEEA, that SPEEA had

been advised and consulted before the Respondent

acted, and that the organization had presented its

objections. The notice, in my opinion, was reason-

ably calculated to preserve the Union's prestige as

a bargaining agent; I find it entirely unobjection-

able. And, under all the circumstances, I find that

the Respondent's action of March 12, 1953, with re-

spect to the unilateral allowance of a salary in-

crease and certain adjustments in connection with

the calculation of overtime pay, did not involve an

unfair labor practice. N.L.R.B. vs. Norfolk Ship-

building and Drydock Corp., 195 F. 2d. 632

(C.A. 4) ; N.L.R.B. vs. Bradley Washfountain Com-

pany, 192 F. 2d. 144 (C.A. 7) ; W. W. Cross and

Co., 77 NLRB 1162, enforced 174 F. 2d. 875

(C.A. 1).
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Conclusions of Law

Upon the foregoing findings of fact and upon the

entire record in the case I make the following con-

clusions of law:

1. The respondent is an employer within the

meaning of Section 2 (2) of the Act, engaged in

commerce and business activities which affect com-

merce, within the meaning of Section 2 (6) and (7)

of the Act, as amended.

2. Seattle Professional Engineering Employees

Association is a labor organization within the mean-

ing of Section 2 (5) of the Act, as amended.

3. The Respondent, Boeing Airplane Company,

has not engaged in unfair labor practices as alleged

in the complaint, within the meaning of Section 8

(a) (1), (3) and (5) of the Act, as amended.

Recommendation

Upon these findings of fact and conclusions of

law, and upon the entire record in the case, I rec-

ommend that the complaint against the Respondent,

Boeing Airplane Company, be dismissed in its en-

tirety.

Dated this 28th day of December 1953.

/s/ MAURICE M. MILLER,
Trial Examiner.
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APPENDIX

Seattle Professional Engineering Employees

Association

321 Arcade Building Seattle 1, Washington

Are You in Need of Additional Engineers?

The Seattle Professional Engineering Employees

Association, with a membership of 2300, invites

your Company to participate in a Manpower Avail-

ability Conference to be held in Seattle about March

9th, 1953. The purpose of the Conference is to put

employers of engineers in contact with those of

our nembers who are available for new positions.

Over 500 engineers, scientists and industrial

mathematicians are pledged to attend the Confer-

ence. Represented in this group are men of assorted

lengths of experience and types of training as is

portrayed by the attached graphs. A distinction

between men who are actively seeking new connec-

tions and those whose interest is more dependent

upon the advantages of other situations will be

noted in the make-up of the graphs.

These engineers are looking for more than a

change of scenery. They are employed engineers

who feel they would be capable of greater accomp-

lishment in positions where engineering talents are

directed more specifically to engineering work and

where credit for individual effort and recognition

of engineering excellence are more general. They

seek a working climate where their training and

ability will be more fully utilized and in which com-



National Lal)07^ Relations Board 113

pensation is in proportion to talent and produc-

tiveness.

In order to provide a better understanding of the

type of conference which is contemplated, a gen-

eral outline of its operation might be of interest.

It is planned that the Conference will be conducted

in two separate phases.

The first phase will provide the means of quickly

and efficiently arranging interviews between the

five hundred engineers and the participating com-

panies. This will be accomplished by conducting ex-

position-like meetings on as many consecutive eve-

nings as appears necessary. At this time, the engi-

neers, perhaps accompanied by their wives, will

visit the various booths which are to be provided for

each of the participating companies.

The representatives of each company will here

have the opportunity to address groups of engi-

neers, to explain the company's needs and the ad-

vantages of employment with it, and to distribute

descriptive literature and application blanks to

those who are interested. Secretaries at a centrally

located Association booth will then make appoint-

ments for private interviews.

Providing an opportunity for the participating

companies to show a limited number of motion pic-

tures is under consideration. The Association will

provide ditto and mimeograph facilities for any

duplicating the company representatives may re-

quire. An augmented Association secretarial staff

will also be at their disposal.

The second phase of the Conference will consist
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[Title of Board and Cause.]

REQUEST ON BEHALF OP RESPONDENT
FOR PERMISSION TO ARGUE ORALLY
BEFORE THE BOARD

In accordance with Section 102.46(c) of the

Rules and Regulations of the Board, Series 6, Re-

spondent respectfully requests permission to argue

orally, before the Board, in support of the recom-

mendation of the Trial Examiner as set forth in the

Intermediate Report and Recommended Order,

dated December 28, 1953, in this case.

Dated this 16th day of January, 1954.

BOEING AIRPLANE COMPANY,
Seattle Division, Respondent

/s/ By DeFOREST PERKINS,
Its Attorney

[Title of Board and Cause.]

GENERAL COUNSEL'S STATEMENT OF
EXCEPTIONS

The General Counsel excepts to the Trial Exam-

iner's findings and his failure to make findings in

his Intermediate Report and Recommended Order

as follows:

Page 25, line 23: Failure to make specific find-

ing that the a]leged violation of Section 8(b)(3) by

the Union was not an illegal act nor violative of

the Act.
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Page 31, line 32: Finding that there is no in-

dication in the record that the implementation of

the AIA resolution by the Association's member-

ship really "froze" engineers in their jobs.

Page 31, line 54: Finding that the character of

the conference as a counter measure to the gentle-

men's agreement does not endow it with privilege

or justification.

Page 31, line 54: Failure to find that the char-

acter of the conference as a counter measure to the

gentlemen's agreement does endow it with privilege

and justification.

Page 32, line 24: Finding that the gentlemen's

agreement in its existence and implementation

would not seem to be sufficient to provide legal

justification for the conduct of the MAC.
Page 33, line 35: Finding that it would seem to

be clear that the Union did expect to see Respond-

ent's rate of engineer turnover accelerated as a re-

sult of the conference, and that it would expect to

utilize such development if it occurred as a bargain-

ing lever in the negotiations.

Page 33, line 35: Failure to find that the ex-

pected acceleration in Respondent's rate of engineer

turnover as a result of the conference was entirely

contingent upon the possibility that Boeing would

be found as a result of the conference not to be

competitive in wages and working conditions.

Page 33, line 47 : Conclusion that harmful results

possibly resulting from the MAC would have per-

sisted far beyond those properly to be anticipated

from a strike of reasonable duration.
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Page 33, line 47 : Failure to find that harmful re-

sults possibly resulting from the MAC would not

have persisted beyond those properly to be an-

ticipated from a strike of reasonable duration.

Page 33, line 50: The conclusion that MAC, if

successful, could have contributed substantially to

significant impairment of the Respondent's ability

to operate, which could have lasted for a notably

lengthy period of time.

Page 34, lines 9-19: Finding that there can be

no doubt that the MAC, if conducted according to

plan, could have been a source of potential damage

to Respondent.

Page 34, lines 9-19: Failure to find that the par-

ticular benefit to themselves intended by the Union

membership was meritorious.

Page 34, lines 9-19 : Finding of serious reason to

doubt the merit of the particular benefit to them-

selves intended by the Union membership by the

MAC.
Page 35, lines 35-42 and page 36, lines 1-7 : Char-

acterization of the MAC as in indefensible em-

ployee-type of conduct.

Page 36, lines 29-37 : Conclusion that Respondent

was not under an obligation to assume a substantial

risk presented by the MAC.
Page 36, lines 9-28: Failure to find that the con-

jectures and estimates of Vice-President Logan, as

to the possible effect of the MAC, were not evidence

that such effects were the reasonably to be expected

effects of activity such as the MAC as projected.

Page 36, lines 29-30: Implied finding that the
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MAC was such a siil^stantial risk that Respondent

was under no obligation to assume it.

Page 36, lines 29-30: Failure to find that the

MAC was not such a substantial risk that the Re-

spondent w^as under an obligation to assume it.

Page 36, lines 34-37: Finding that the Union's

plan to call a manpower availability conference did

not involve a protected concerted activity, and that

the discharge of Charles Robert Pearson for his

activities in connection with the formulation and

implementation of the plans for such a conference

was privileged.

Page 36, lines 34-37: Failure to find that the

Union's plan to call the manpower availability con-

ference involved a protected concerted activity, and

that the discharge of Charles Robert Pearson for

liis activities in connection with the formulation

and implementation of the plans for such a confer-

ence was privileged.

Page 37, lines 36-39: Finding that Respondent

fulfilled completely its obligation to bargain in re-

gard to Pearson's discharge.

Page 37, lines 36-39: Failure to find that Re-

spondent did not fulfill completely its obligation to

bargain in regard to Pearson's discharge.

Page 37, lines 48-54 : Finding that previously un-

tainted impasse was not injected with bad faith

and hence the compensation adjustments of March
1953 were not improper.

Page 37, lines 48-54 : Failure to find that impasse

was injected with bad faith and hence the com-
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pensation adjustments of March 1953 were not

proper.

Page 38, lines 6-11 : Failure to find the discharge

of Pearson, if not privileged, could and did affect

the character of the bargaining impasse.

Page 38, lines 6-11: Conclusion that Respondent

did not violate Section 8(a)(5) of the Act by

unilaterally adjusting salary rates and rate changes.

Page 38, lines 6-11: Failure to conclude that Re-

spondent violated Section 8(a)(5) of the Act by

imilaterally adjusting salary rates and rate changes.

Page 38, line 59 to page 39, line 10 : Finding that

the notice which accompanied the first checks to

reflect the unilateral salary increases was reason-

ably calculated to preserve the Union's prestige.

Page 38, line 59 to page 39, line 10: Failure to

find that the notice which accompanied the first

checks to reflect the unilateral salary increases were

reasonably calculated to undercut the Union's bar-

gaining position.

Page 39, lines 29-31: Finding as conclusion of

law No. 3 that Respondent, Boeing Airplane Com-

pany, has not engaged in unfair labor practices as

alleged in the Complaint within the meaning of

Section 8(a)(1), (3) and (5) of the Act, as

amended.

Page 39, lines 29-31: Failure to flnd as a con-

clusion of law that the Respondent, Boeing Air-

plane Company, has engaged in unfair labor prac-

tices as alleged in the Complaint within the mean-

ing of Section 8(a)(1), (3) and (5) of the Act, as

amended.
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Page 39, line 35 : Recommendation that the Com-

plaint be dismissed in its entirety.

Page 39, line 35: Failure to recommend that the

Respondent shall cease and desist from taking

further action \\dthin the scope of Sections 8(a)(1),

(3) and (5) and failure to order that Respondent

shall take such affirmative action as would be con-

sistent with a finding that Respondent by its acts

and conduct has violated Section 8(a)(1), (3) and

(5) of the Act.

[Title of Board and Cause.]

RESPONDENT'S STATEMENT OP EXCEP-
TIONS TO CERTAIN FINDINGS AND
RULINGS OF THE TRIAL EXAMINER

It is the conclusion of the Trial Examiner as

stated in the Intermediate Report and Recom-

mended Order dated December 28, 1953, that the

Respondent has not engaged in unfair labor prac-

I tices as alleged in the complaint, and it is his re-

commendation that the complaint against the Re-

spondent be dismissed in its entirety.

Respondent urges the adoption of such recom-

mendation and has filed its brief in support of the

Intermediate Report and Recommended Order.

The exceptions noted herein are for the purpose

of permitting Respondent to continue to urge all

matters in support of such recommendation that

were presented to the Trial Examiner in support
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of Respondent's position. Such exceptions are as

follows

:

1. Respondent excepts to the Trial Examiner's

finding (IR 19, lines 13-17, 19-21, IR 33, lines 34-

39) to the effect that the primary objective of the

Manpower Availability Conference (herein desig-

nated as the MAC) was "to make possible a strong

Union line in the current negotiations". Respondent

does not except to any finding that the MAC at one

time was intended to have such an objective, in the

early stages of its development, but such finding of

the Trial Examiner fails to recognize that the

prime objective of the MAC, after it had passed

from the stage of threat to the stage of overt ac-

tuality, was no longer to facilitate and improve the

charging union's bargaining position, but rather ac-

tually to induce and cause employees represented

by the charging union to leave Respondent's employ

(See Gen. Couns. Ex 4 and attachment thereto).

2. Respondent excepts to the Trial Examiner's

finding (IR 19, lines 35-37) that the vote of em-

ployees upon the issue of the MAC reflected "the

desires of an interested, representative, cross sec-

tion of the membership". Only those in the unit who
were members of the charging union were afforded

the opportunity to vote (Tr. 85, lines 4-7). Of 3,500

in the unit, 2,100 were polled on the subject, 872

responded, and 96 (or 10% of those responding,

4%% of those polled, and 3% of the unit) indicated

a desire to change companies. 40% of those respond-

ing stated that they would not participate. Ac-

tivation of the MAC was approved at a meeting

I
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with no more than 182 in attendance (Tr. 97,

lines 3-4), indicating a "majority'' that actually

amounted to less than 3% of those in the unit and

less than 5% of the membership of the charging

union (Tr. 44, line 10 to Tr. 45, line 18, Gen. Couns.

Ex. 2).

3. Respondent excepts to the Trial Examiner's

finding (IR 19, lines 19-20, 40-42, 51-54) that the

MAC, as it developed, represented a "concerted ac-

tivity" within the meaning of that term as used in

the statute. It is Respondent's contention in this

respect that "concerted activities", as that term is

intended to be used in the statute, must be related

to a collective action of employees against, or in

respect of a particular employer. A great many con-

certed activities of employees, in the general sense

of the term (e.g. organizing and participating in a

community fire protection association, engaging in

the social and business activities of a labor orga-

nization having no contact with or relationship to

the individuals' immediate employer, etc.), are not

the type of "concerted activities" to which the statu-

tory protection is extended. In this respect it is

Respondent's contention that the MAC was not a

"concerted activity" in the statutory sense after it

was activated and its prime objective became that

of facilitating and inducing employees to leave Re-

spondent's employ.

4. Respondent excepts to the failure of the Trial

Examiner: to find (IR 23, lines 15-61, IR 24, lines

1-61, IR 25, lines 1-25) that the charging union's

plan to conduct an MAC, as shown by the entire
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record in this case, involved a rejection of the

"mutual obligation" fixed by the statute upon em-

ployers and employee representatives to confer in

good faith with respect to wages, hours and other

terms and conditions of employment, or the nego-

tiation of a trade agreement; and to find that the

charging union's course of conduct involved a re-

fusal to bargain collectively with the Respondent

and amounted to an unfair labor practice under

Section 8(b)(3) of the statute.

5. Respondent excepts to the Trial Examiner's

finding (IR 25, lines 33-61, IR 26, lines 1-54) that

the course of conduct in connection with the MAC
did not amount to tortious conduct. The prime ob-

jective of the MAC after the letter (Gen. Couns.

Ex. 4) was mailed to various firms throughout the

United States was to facilitate and induce engineers

to break off employment and contractual relation-

ship with Respondent. The objective of the letter

is indicated clearly by the contents thereof.

6. Respondent excepts to the Trial Examiner's

finding (IR 29, lines 6-8) that the MAC as pro-

jected, involved nothing more than a conditional

indication that resignations might reasonably be ex-

pected to occur in the future if the Respondent

failed to meet the charging union's conditions. In

the period prior to the discharge, the union had

used the MAC simply as a threat and as a pressure

tactic in the negotiations and activation was post-

poned pending further negotiations (Tr. 100, line 1,

to Tr. 101, line 2). With full knowledge of this s

threat, Respondent then advised the union that Re-
j
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spondent was unwilling to grant its demands (Resp.

Ex. 11). The MAC and the activities related thereto

then became matters of actuality rather than threat.

After the ''threat" stage and until the cancellation

of further plans, the union was engaged in a course

of action that in essence amounted to a categorical

rejection of employment with Respondent, rather

than simply an effort to improve its bargaining

position.

7. Respondent excepts to the Trial Examiner's

finding (IR 31, lines 24-31) that "there can be no

doubt that the 'gentlemen's agreement' does impair

the freedom of engineers to seek employment else-

where in the field of aircraft manufacture—at least

to some extent—since an engineer who desires to

open negotiations with an employer other than his

own conceivably may anticipate, reasonably enough,

that his relationship with his superiors in current

employment could be impaired as a result of their

awareness of his attempt to secure work elsewhere,

if that attempt proved unsuccessful." The record

discloses no such impairment of the freedom to seek

employment elsewhere. It is to be noted, in this con-

nection, that the Trial Examiner later finds (IR 31,

lines 31-32) "such a hazard would probably exist,

however, even in the absence of a 'gentlemen's

agreement' so-called." If the "hazard" would exist

in any event, the "gentlemen's agreement" can

hardly be regarded as the cause. In this connection

Respondent excepts to the ruling of the Trial Ex-
aminer in admitting evidence, contended by Re-

spondent to be irrelevant and immaterial, as to the



126 Boeing Airplane Company vs,

so-called "gentlemen's agreement" (Tr. 141, line 17,

Tr. 297, line 3). It was not mentioned in the com-

plaint and it was not pertinent to any issue raised

by the complaint.

8. Respondent excepts to the Trial Examiner's

ruling (Tr. 146, line 22, to Tr. 147, line 9) over-

ruling Respondent's objection to the admission of

Exhibits 11 to 15, inclusive. Such exhibits were ir-

relevant, immaterial, were not the best evidence and

constituted hearsay.

9. Respondent excepts to the Trial Examiner's

finding (IR 34, lines 42-43) that the charging union

did not intend to induce its members to abandon

their employment. The union executives promoted

the MAC (Tr. 36, line 20, to Tr. 37, line 1). The

MAC was featured time after time in the union

publications (Tr. 191, line 25, to Tr. 193, line 3; Tr.

260, lines 7-22). It was characterized as a "safe"

substitute for a strike (Tr. 178, lines 9-25). Forms

of pledges relating to it were circulated to the union

membership (Tr. 49, lines 1-4, Gen. Couns. Ex. 2).

Such publicity and such circularization of pledges

could not but tend to popularize and induce par-

ticipation, and eventually resignations from Re-

spondent's employ. Approval and activation of any

course of action by a labor organization is in itself

an inducement to participation by substantial num-

bers of its members and others in the unit repre-

sented by it. Abandonment of emplojonent was the

essence of the idea back of the MAC after the

Pearson letter (Gen. Couns. Ex. 4) was mailed to

the various firms throughout the country.
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10. Respondent excepts to the Trial Examiner's

finding (IR 36, lines 56-57) that the conference be-

tween vice-president Logan and Pearson, terminat-

ing in the discharge of Pearson, involved a bar-

gainable matter insofar as such conference con-

cerned a determination of the facts with respect to

Pearson's status as a licensed and bonded employ-

ment agent. We know of no authority compelling

the conclusion that a discharge for cause (i.e. dis-

charge of an employee for engaging in work or

other outside activities that are inimical to the

duties and responsibilities of his position with the

discharging employer) is a bargainable matter, par-

ticularly where there is no dispute or difference of

opinion as to the basic facts.

Dated this 16th day of January, 1954.

BOEING AIRPLANE COMPANY,
Seattle Division

/s/ By HOLMAN, MICKELWAIT, MARION,
BLACK & PERKINS,

/s/ DeFOREST PERKINS,
/s/ WILLIAM M. HOLMAN,
/s/ F. THEODORE THOMSEN,

Its Attorneys
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[Letterhead of Houghton, Cluck, Coughlin

& Henry]

February 4, 1954

National Labor Relations Board

Health, Education and Welfare Building South

Washington 25, D. C.

Re: Boeing Airplane Company and Seattle

Professional Engineering Employees Asso-

ciation. Case No. 19-CA-806.

Gentlemen

:

Enclosed are seven copies each of the Exceptions

and Brief of the Seattle Professional Engineering

Employees Association.

We respectfully request that the Board hear oral

argument in this case, and that additional time be

allowed for that purpose. We submit that, with the

numerous points to be presented, a minimum of one

hour should be allowed for presenting SPEEA's
case.

We are sending a copy of this letter to counsel

for the NLRB and counsel for Boeing.

Yours very truly,

HOUGHTON, CLUCK, COUGHLIN
& HENRY,

/s/ By JACK R. CLUCK

JRC :mm—Enc.
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[Title of Board and Cause.]

STATEMENT OF EXCEPTIONS OF SPEEA

SPEEA joins with the General Counsel in the

latter's "Statement of Exceptions" and makes the

following exceptions:

1. The Trial Examiner should have found that

during the course of the negotiations Boeing and

SPEEA both regarded the Manpower Availability

Conference as action "short of strike". (I.R. p. 14,

lines 44-45; p. 15, lines 44-45; R. pp. 74-75.)

2. The Trial Examiner should have found that,

prior to the discharge of Charles Pearson SPEEA
had kept Boeing regularly notified of all arrange-

ments made with respect to holding the MAC. (R.

pp. 133, 199, 233, 260.)

3. The Trial Examiner erred in finding that if

the MAC had been "successful" the damage to

SPEEA would have amounted to millions of dol-

lars. (I.R. p. 36, lines 8-27; R. p. 273.)

4. The Trial Examiner should have found that

if the MAC had been successful the damage to Boe-

ing would be speculative, depending upon such

factors as the terms of compensation made avail-

able by firms invited to participate at the MAC,
whether materially higher or lower than Boeing's,

the number of openings available in such firms, if

any, the desire or reluctance of employees to leave

their established residence if the employment open-

ings are elsewhere than in Seattle, and other factors.
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(I.E. p. 36, lines 8-27; E. p. 273; E. p. 102-103.)

February 4, 1954.

Eespectfully submitted,

HOUGHTON, CLUCK, COUGHLIN
& HENEY,
Attorneys for SPEEA

United States of America

Before the National Labor Eelations Board

Case No. 19-CA-806

BOEING AIEPLANE COMPANY, SEATTLE
DIVISION, and SEATTLE PEOFESSIONAL

;

ENGINEEEING EMPLOYEES ASSOCIA-
TION

DECISION AND OEDEE

On December 28, 1953, Trial Examiner Maurice ,

M. Miller issued his Intermediate Eeport in the '

above-entitled proceeding, finding that the Eespond-

ent had not engaged in the unfair labor practices

alleged in the complaint and recommending that the
i

complaint be dismissed in its entirety, as set forth •

in the copy of the Intermediate Eeport attached

hereto. Thereafter, the Eespondent, the General

Counsel, and the Union filed exceptions to the In-
\

termediate Eeport and supporting briefs, and the

Eespondent and the Union requested oral argu- >

ment. The requests for oral argument are hereby
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denied as the record and the exceptions and briefs,

in our opinion, adequately present the issues and

the contentions of the parties/

The Board has reviewed the rulings of the Trial

Examiner made at the hearing and finds that no

prejudicial error was committed. The rulings are

hereby affirmed. The Board has considered the In-

termediate Report, the exceptions and briefs, and

the entire record in this case, and, finding merit in

certain of the General Coimsel's and the Union's

exceptions, hereby adopts only such of the Trial

Examiner's findings, conclusions, and recommenda-

tions as are consistent herewith.^

1. The Trial Examiner concluded that the Union-

sponsored Manpower Availability Conference was

an unprotected activity, and that the Respondent

was therefore privileged to discharge Pearson be-

cause of his participation therein. We do not agree.

The material facts are substantially undisputed.

Between April and December 1952, the Union,

which had represented the Respondent's engineers

since 1946, and the Respondent, were negotiating

for a new contract. By the latter date they had

reached an impasse on the subjects inter alia of

base salary rates and rate ranges. As a substitute

' The request of Engineers and Scientists of
America for permission to submit a brief and to
participate in oral argument is hereby denied as
untimely filed.

' For the reasons set forth in their separate dis-
senting opinion. Members Rodgers and Beeson
would adopt the Trial Examiner's recommendation
that the complaint be dismissed.
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for strike action in support of its demands, the

Union attempted to organize the Manpower Avail-

ability Conference as a device for bringing together

representatives of various employers who needed

engineers, and engineers employed by the Respond-

ent who desired or might desire to change employ-

ment. The stated purposes of the conference were

to help such engineers obtain the best competitive

offer, and possibly counteract the effect of the so-

called Gentlemen's Agreement;^ to help ascertain

the true market price for engineers, for use in

negotiations with the Respondent; and to put pres-

sure on the Respondent by reducing the engineering

services available to it. Pearson was selected by the

Union to lead the organization and activation of the

conference.

On about January 15, 1953, under the Union's

name and over Pearson's signature as "Director

Manpower Availability Service (Licensed and

Bonded Employment Agent)," invitations to attend

' The Gentlemen's Agreement was an agreement
or understanding among the members of the Air-

ci'aft Industries Association, an association of ap-

proximately 80 companies in the aircraft manufac-
turing and related industries, including the Re- '

spondent, that they would not inter alia offer J

employment to any employee of a member of the
j

Association without that member's express permis-
sion. We reject the Respondent's contention that

the evidence adduced with respect to the impact of
'

the Gentlemen's Agreement was inadmissible hear-
(

say, and also reject its further contention that the
j

impact of that agreement was not properly in issue

in this proceeding.
;
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the conference were sent to approximately 2800 em-

ployers of engineers. The invitations stated that

their purpose was to put employers of engineers in

contact with employed Union members who were

dissatisfied with either their working conditions or

their compensation, and were therefore available

for new positions; the invitations pointed out that

some of the Union's members were actively seeking

new positions, while the interest of others would de-

pend on the advantages to be gained from a change

in employment. A copy of the invitation was sent to

the Respondent, with a covering letter to Vice-

President Logan, signed by the Chairman of the

Union's executive committee, advising him that the

Union was conducting the conference and had re-

tained an agency to bring its members and prospec-

tive employers together. Logan was further advised

that the purpose of the conference was to enable the

L^nion members to bargain for their services, and

to obtain for the Union data as to the true market

value for engineers.

On January 27, 1953, Logan discharged Pearson

because of his activities in connection with the

Manpower Availability Conference. The Respond-

ent's reasons, as presented to the Union, were in

substance that the conference was a deliberate plan

to create a situation in which substantial niunbers

of engineers would leave the Respondent; such a

situation would be very damaging to the Respond-
ent, particularly in view of the existing shortage of

engineers; Pearson's activities in connection with

the conference were against the Respondent's best
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interests; and the Respondent was not required to

continue paying a salary to an employee engaged in

a program seriously damaging to it.

The Union's efforts to activate the conference

were unsuccessful, and Pearson was ultimately re-

instated by the Respondent.

The question presented by Pearson's discharge, in

its context, is whether the Manpower Availability

Conference, as a device for achieving the Union's

lawful objectives, was a means entitled to the pro-

tection of the Act. In answering that question in

the negative, the Trial Examiner weighed in the

balance the worth of the objectives sought by the

Union and the potentialities of damage to the Re-

spondent and, finding the former outweighed by the

latter, concluded that the Manpower Availability

Conference ought to be characterized as indefen-

sible and therefore unprotected. As authority for

his rationale, the Trial Examiner appears to have

relied largely on the Jefferson Standard Broadcast-

ing case.* Although that case involved conduct

characterized as indefensible, neither that case nor

any other case under the Act supports a rationale

which weighs potential benefits against potential

damage, and arrives at a result predicated upon a

subjective value judgment. Such an approach, more-

over, presents the obvious danger that decisions

* Jefferson Standard Broadcasting Company, 94
NLRB 1507, 1511-1512, affirmed sub nom. N.L.R.B.
vs. Local Union No. 1229, International Brother-
hood of Electrical Workers, 346 U.S. 464, 475 et

seq.
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concerning the rights of employers and employees

under the Act will be controlled by subjective feel-

ings, rather than objective facts. Such a test we

cannot accept.

The answer to the question can, however, be

found by reference to the many Board and Court

precedents establishing and delineating the rights

and obligations of employers and employees in seek-

ing to gain their legitimate economic objectives.

The Manpower Availability Conference was initi-

ated to achieve two principal objectives—for pur-

poses of mutual aid or protection, to secure other

employment for those Union members who desired

to change employment, and possibly to counteract

the effect of the Gentlemen's Agreement,^ and for

purposes of collective bargaining, to strengthen the

Union's hand in its negotiations with the Respond-

ent. No citation of specific cases is needed to estab-

lish that concerted activities for such purposes are

presumptively lawful and protected. They do not

lose their protection merely because they are novel

;

nor do they lose their protection solely because they

may result in financial loss to the employer against

whom they may be directed.^ Such concerted activ-

^ Whether the Gentlemen's Agreement in fact re-

stricted the employment opportimities of the Re-
spondent's engineers is in our opinion immaterial to
the issues of this case. Whether or not a concerted
acti\ity is protected does not depend on whether or
not it is necessary.

*The classic example of a protected concerted ac-
tivity—a strike—obviously may result in serious
financial loss to the affected employer. See also
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ities lose the protection of the Act, and those who

participate in them become subject to disciplinary

action, only when they contravene the policies of

the Act, or some other basic public policy.

Activities which have been held to be unprotected

or unlawful under these principles, or to warrant

withholding the remedial provisions of the Act,

have included such conduct as violence or threats of

violence,^ seizure of property,^ attempts at unilateral

dictation of terms of employment or other usurpa-

tion of working time,® interference between an em-

ployer and its customers while continuing to work,^°

N.L.R.B. vs. Peter Cailler Kohler Swiss Chocolates
Company, Inc., 130 F.2d 503, 506 (C.A. 2). It would
seem moreover to be apparent that other normal
and lawful activities of a union, such as the success-

ful negotiation of a wage increase or other changes
in terms and conditions of employment, may well

involve an added financial burden to the employer.

' W. T. Rawleigh Company vs. N.L.R.B., 190 F.

2d 832 (C.A. 7).

'N.L.R.B. vs. Fansteel Metallurgical Corp., 306
U.S. 240.

^ N.L.R.B. vs. Montgomery Ward & Company,
Inc., 157 F.2d 486, 496-497 (C.A. 8) ; C. G. Conn,
Limited vs. N.L.R.B., 108 F.2d 390, 397 (C.A. 7)

;

Phelps Dodge Copper Products Corporation, 101
NLRB 360, 367-369; Underwood Machinery Com-
pany, 74 NLRB 641, 645-647.

'°The Hoover Company vs. N.L.R.B., 191 F.2d
380, 386, 389-390 (C.A. 6) Montgomery Ward &
Company, 108 NLRB No. 152; Jefferson Standard
Broadcasting Company, supra.
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engaging in harassing tactics," intermittent work

stoppages to win unstated ends/^ and engaging in

conduct which cast doubt on the Union good faith

at the bargaining table." But this Union's concerted

activity, as expressed through the Manpower Avail-

ability Conference, w^as subject to none of these dis-

abilities; nor did it otherwise contravene the pol-

icies of the Act or any other basic public policy.

There was here in essence only a conditional threat

that some of the Respondent's employees would re-

sign if the Respondent did not meet the Union's

stated bargaining demands, conduct which the

Board, with Court approval, has held to be pro-

tected concerted activity/*

Moreover, here the Manpower Availability Con-

ference was directly related to matters of collective

bargaining in issue between the Respondent and the

Union—notably wages, as to which an impasse had

been reached in negotiations. And the nature of

Pearson's conduct in connection with the Confer-

" Textile Workers Union of America, CIO, et al.

("T^orsonal Products Corporation), 108 NLRB No.
109.

^'International Union, U.A.W.A., A.F. of L.,

Local 232, et al., vs. Wisconsin Employment Rela-
tions Board, et al., 336 U.S. 245.

"Bausch & Lomb Optical Company, 108 NLRB
No. 213.

" Southern Pine Electric Cooperative, 104 NLRB
834. Nemec Combustion Engineers, 100 NLRB
1118, 1123, enf. 207 F.2d 655 (C.A. 9), cert. den.
347 U.S. 917.
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ence cannot be equated with the conduct involved

in the cases relied on by the dissent. The vice of the

employees' conduct in the Jefferson Standard

Broadcasting case was that it involved a direct at-

tack upon the employer and its business, unrelated

to terms or conditions of employment or to any

matter in issue between the union and the employer.

In that case, striking union members circulated

handbills vitriolically attacking the employer on the

quality of its television broadcasts, calculated to

solely injure the employer's business and omitting

all reference to a labor controversy lest the disclo-

sure of motive might hurt their cause in the eyes

of the public. In the Hoover case, the union en-

gaged in a boycott of the employer's products

—

likewise an action directed solely at injury to the

Employer's business, and unrelated to any collective

bargaining issue.^^ Here the employees collectively

were seeking legitimate ends—to broaden their op-

portunities for employment, to obtain the best mar-

ket for their services, and to lessen their depend-

ence upon the Respondent for employment—all

matters clearly, and properly, related to the issue of

wages, then the subject of negotiation with the Re-

spondent.^^ To hold, as the Trial Examiner con-

" The Montgomery Ward case cited by the dis-

sent involved an unlawful usurpation of working
time. See footnote 9, supra.

'^ Member Murdock is disposed to believe that an
important aspect of the vice which the courts found
in the employees' conduct in Jefferson Standard
Broadcasting and in Hoover was that it involved an
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eluded and as our dissenting colleagues would hold,

that such activity ought to be characterized as in-

defensible, and therefore unprotected, would in our

opinion be an unwarranted extension of the doctrine

involved in the cases on which they rely, and an

unwarranted intrusion on the rights of employees

as guaranteed in Section 7 of the Act. Such a step

we are not prepared to take.

Under all the circumstances, we find that the

Manpow^er Availability Conference was a concerted

ar^ti\dty protected by Section 7 of the Act. As the

Respondent discharged Pearson because of his par-

ticipation in a protected concerted activity, it there-

by discriminated against him to discourage union

membership and activity, in violation of Section 8

attempt by employees not on strike to interfere with
the employer's efforts to sell the very same services

or products which the employees were being paid
to produce. Thus in the Jefferson case the Court
agreed that employees had been discharged "for
cause" who had made a "sharp, public, disparaging
attack upon the quality of the company's product
and its business policies." And in Hoover, although
the goal was recognition of their union, the court
said: "It is a wrong done to the company for em-
ployees, while being employed and paid wages by a
company to prevent others from purchasing what
their employer is engaged in selling and which is

the very thing their employer is paying them to
produce. An employer is not required under the
Act to finance a boycott against himself." The in-
stant case is distinguishable because it did not in-
volve any disparagement or boycott of the employ-
er's product or services—only a concerted effort by
employees to obtain a better market for their serv-
ices after an impasse in wage negotiations.
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(a) (3) of the Act, and further interfered with, re-

strained, and coerced its employees in the exercise

of rights guaranteed by Section 7 of the Act, in

violation of Section 8 (a) (1). Whether the Re-

spondent's conduct be viewed as a violation of Sec-

tion 8 (a) (3), or Section 8 (a) (1), or both, we

further find that the remedy of back pay herein-

after provided will effectuate the policies of the

Act.

2. We agree with the Trial Examiner that the

Respondent did not refuse to bargain in violation

of Section 8 (a) (5). Pearson's discharge resulted

from the Respondent's good faith but mistaken be-

lief as to its rights under the Act ; such a discharge

is therefore neither evidence that the Respondent

was not bargaining in good faith, nor itself a re-

fusal to bargain. In view of the Respondent's good

faith bargaining concerning the discharge, follow-

ing the event, we find it unnecessary to decide the

extent of the Respondent's obligation, if any, to bar-

gain before such a discharge/^ In the absence of

any evidence of bad faith we find, in agreement

with the Trial Examiner, that the Respondent did

not violate the Act in connection with the salary
j

increase involved herein.

The Effect of the Unfair Labor Practices !

Upon Commerce

The activities of the Respondent set forth above,

occurring in connection with the operations of the

S. D. Cohoon & Son, 101 NLRB 966, 967.
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Respondent set forth in Section I of the Intermedi-

ate Report, have a close, intimate, and substantial

relation to trade, traffic, and commerce among the

several states, and tend to lead to labor disputes

burdening and obstructing commerce and the free

flow of commerce.

The Remedy
Having found that the Respondent has engaged

in and is engaging in certain unfair labor practices,

we shall order that it cease and desist therefrom

and take certain affirmative action to effectuate the

policies of the Act. As the Respondent's unfair

labor practices resulted from its good faith but mis-

taken belief concerning its rights under the Act in

a limited area, and there is nothing therein to sug-

gest the likelihood of other types of violations of

the Act, we shall order it to cease and desist only

from engaging in the same or any like or related

conduct.

We have found that the Respondent interfered

with, restrained, and coerced its employees, and dis-

criminated in regard to Pearson's hire and tenure

of employment. Although Pearson has been rein-

stated, he is entitled to reimbursement for any loss

of pay suffered as a result of the Respondent's un-

fair labor practices. We shall therefore order that

the Respondent make him whole for any loss of pay

suffered as a result of the Respondent's unfair labor

practices by payment to him of a sum of money
equal to that which he normally would have earned

as wages during the period from the date of his

discharge to the date of the Respondent's offer of
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reinstatement, less his net earnings^^ during the

same period. We shall also order the Respondent to

make available to the Board, upon request, payroll

and other records to facilitate the checking of the

amount of back pay due/®

On the basis of the foregoing, the Board hereby

strikes all reference to Section 8 (a)( 1) and (3)

from the Trial Examiner's Conclusion of Law num-

bered 3, and makes the following

:

Supplemental Conclusions of Law

4. By discriminating in regard to the hire and

tenure of employment of Charles Robert Pearson,

thereby discouraging membership in Seattle Pro-

fessional Engineering Employees Association, the

Respondent has engaged in and is engaging in un-

fair labor practices within the meaning of Section

8 (a) (3) of the Act.

5. By interfering with, restraining, and coercing

its employees in the exercise of rights guaranteed

by Section 7 of the Act, the Respondent has en-

gaged in and is engaging in unfair labor practices

within the meaning of Section 8 (a) (1) of the Act.

6. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act.

'^ Crossett Lumber Company, 8 NLRB 440 ; Re-
public Steel Corporation vs. N.L.R.B., 311 U.S. 7.

^^F. W. Woolworth Company, 90 NLRB 289.
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Order

Upon the entire record in this case and pursuant

to Section 10 (c) of the National Labor Relations

Act, as amended, the National Labor Relations

Board hereby orders that the Respondent, Boeing

Airplane Company, Seattle, Washington, its of-

ficers, agents, successors, and assigns, shall:

1. Cease and desist from:

(a) Discouraging membership in Seattle Profes-

sional Engineering Employees Association, or in

any other labor organization of its employees, by

discriminating in regard to their hire or tenure of

employment, or any term or condition of employ-

ment
;

(b) In any like or related manner interfering

with, restraining, or coercing its employees in the

exercise of the right to self-organization, to form

labor organizations, to join or assist Seattle Pro-

fessional Engineering Employees Association, or

any labor organization, to bargain collectively

through representatives of their own choosing, and

to engage in concerted activities for the purposes

of collective bargaining or other mutual aid or pro-

tection, or to refrain from any or all of such ac-

tivities, except to the extent that such right may
be affected by an agreement requiring membership

in a labor organization as a condition of employ-

ment as authorized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

(a) Make whole Charles Robert Pearson in the
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maimer set forth in the section hereinabove en-

titled ^The Remedy ;''

(b) Post at its plant in Seattle, Washington,

copies of the notice attached hereto as Appendix

A/"" Copies of said notice, to be furnished by the

Regional Director for the Nineteenth Region, Se-

attle, Washington, shall, after being duly signed by

the Respondent's representative, be posted by the

Respondent immediately upon receipt thereof and

be maintained by it for a period of sixty (60) con-

secutive days thereafter, in conspicuous places in-

cluding all places where notices to employees are

customarily posted. Reasonable steps shall be taken

by the Respondent to insure that said notices are

not altered, defaced, or covered by any other ma-

terial
;

(c) Upon request, make available to the National

Labor Relations Board, or its agents, for examina-

tion and copying, all payroll records, social security

payment records, time cards, personnel records and

reports, and all other records necessary to analyze

the amount of back j)ay due under the terms of this
j

Order

;

j

(d) Notify the Regional Director for the Nine- i

teenth Region in writing, within ten (10) days from ,'

the date of this Order, what steps the Respondent

^^ In the event that this Order is enforced by a
decree of a United States Court of Appeals, there
shall be substituted in the notice for the words "A
Decision and Order" the words "A Decree of the

United States Court of Appeals Enforcing An
Order."
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has taken to comply herewith.

It Is Hereby Further Ordered that except as

otherwise found herein the complaint in this case

be, and it hereby is, dismissed.

Dated, Washington, D. C, Sept. 30, 1954.

[Seal] GUY FARMER, Chairman

ABE MURDOCK, Member

IVAR H. PETERSON, Member

National Labor Relations Board

Members Philip Ray Rodgers and Albert C. Bee-

son, dissenting in part:

We dissent from the conclusion of our colleagues

that the Respondent, in discharging Pearson, vio-

lated Section 8 (a) (1) and (3) of the Act. Al-

though, like our colleagues, we cannot agree with

the subjective approach of the Trial Examiner to

this issue, we nevertheless believe that he reached

the correct result because the Union's concerted ac-

tivities, as expressed through the Manpower Avail-

ability Conference, contravened the basic policies

of the Act.

The Trial Examiner concluded—and the majority

does not dispute this conclusion—that the Union's

activity, in seeking to facilitate the resignations of

a substantial number of the Respondent's engineers,

could have caused substantial damage to the Re-

spondent's business. Moreover, contrary to the as-

sertion of the majority, such damage cannot be

equated with the losses potentially inherent in a
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strike; for the damage caused by the Union's ac-

tivities would have resulted from a permanent sev-

erance of the employer-employee relationship and

not, as in a strike, from the mere temporary cessa-

tion of work. Pearson sought both to participate in

the Union's activity and to continue to draw his

pay from the Respondent. The Respondent dis-

charged him because it did not believe it was re-

quired to finance such an injury to itself by con-

tinuing on its payroll an employee engaged in ac-

tivities designed to induce other employees to sever

their employment relationship. The Respondent's

belief, in our opinion, was correct, and its action

was wholly within its rights.

The situation presented by this case is not new

—

for the Board and the Courts have held that an

employer is not required to finance an injury to

itself by retaining on its payroll employees whose

participation in concerted activities was directed to-

ward injuring or destroying its business.^^ In af-

firming the Board's conclusion in the Jefferson

Standard Broadcasting case, the Supreme Court

stated, at pp. 472, 476:

There is no more elemental cause for discharge

of an employee than disloyalty to his employer.

It is equally elemental that the Taft-Hartley

'^ Jefferson Standard Broadcasting Company, 94

'

NLRB 1507, 1511-1512, affirmed sub nom N.L.R.B.
;

vs. Local Union No. 1229, International Brother-

!

hood of Electrical Workers, 346 U.S. 464; The I

Hoover Company vs. N.L.R.B., 191 F.2d 880 (C.A.

6) : Montgomerv Ward & Company, 108 NLRB

,

No. 152.
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Act seeks to strengthen, rather than to weaken,

that cooperation, continuity of service and cor-

dial contractual relation between employer and

employee that is born of loyalty to their com-

mon enterprise * * *

* * * It [the employees' conduct] was a con-

tinuing attack, initiated while off duty, upon

the very interests which the attackers were be-

ing paid to conserve and develop. Nothing

could be furthej from the purpose of the Act

than to require an employer to finance such

activities. Nothing would contribute less to the

Act's declared purpose of promoting industrial

peace and stability * * *

In that case, the Supreme Court also quoted with

approval the following language from the opinion

of the Court of Appeals in the Hoover case:

An employee can not work and strike at the

same time. He can not continue in his employ-

ment and openly or secretly refuse to do his

work. He can not collect wages for his employ-

I

ment, and, at the same time, engage in ac-

I
tivities to injure or destroy his employer's

I

business * * *

i In our opinion, these salutary principles are

' equally applicable to Pearson's discharge. We are

not here concerned with the legitimacy of the

' Union's objectives, but rather with the illegitimacy

of the means by which the Union sought to achieve

those objectives. The Manpower Availability Con-

ference was not a gathering together in concert of

employees in order to compel the grant of a bar-
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gaining demand by a temporary refusal to work ; it

was, rather, an employment agency operated under

the aegis of the Union for the purpose of causing

the permanent severance of the employment rela-

tionship. Such activity is the antithesis of the pur-

poses of the Act, which seeks to strengthen the

bonds of cooperation betvv^een employer and em-

ployee. It is equally as disloyal, equally as injurious

to the employer's business, and equally as disruptive

of industrial peace and stability, as the conduct

which was condemned in the above-cited cases. Be-

cause it was conceived and utilized for purposes

opposed to the purposes of the Act, the activities of

the Manpower Availability Conference derive no

protection from the guarantee of Section 7 of the

Act. The Respondent's discharge of Pearson, be-

cause of his participation in such an unprotected

activity, was accordingly not unlawful, and we

would therefore dismiss the complaint in its en-

tirety.

Dated, Washington, D. C, Sept. 30, 1954.

PHILIP RAT RODGERS, Member
ALBERT C. BEESON, Member

National Labor Relations Board

APPENDIX A
Notice to All Employees Pursuant to a Decision

and Order of the National Labor Relations

Board, and in order to effectuate the policies of

the National Labor Relations Act, as amended,

we hereby notify our employees that:
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We Will Not discourage membership in Seattle

Professional Engineering Employees Association,

or in any other labor organization, by discriminat-

ing in regard to the hire or tenure of employment

of our employees, or any term or condition of em-

ployment.

We Will Not in any like or related manner inter-

fere with, restrain, or coerce our employees in the

exercise of their right to self-organization, to form

labor organizations, to n'oin or assist Seattle Pro-

fessional Engineering Employees Association, or

any other labor organization, to bargain collectively

through representatives of their own choosing, and

to engage in concerted activities for the purposes of

collective bargaining or other mutual aid or pro-

tection, or to refrain from any or all of such ac-

tivities, except to the extent that such right may be

affected by an agreement requiring membership in

a labor organization as a condition of employment

as authorized by Section 8 (a) (3) of the Act.

We Will make whole Charles Robert Pearson for

any loss of pay suffered as a result of our unfair

labor practices.

All our employees are free to become or remain

or to refrain from becoming or remaining members
of the above-named imion or any other labor or-

ganization except to the extent that this right may
be affected by an agreement in conformity with

Section 8 (a) (3) of the Act. We will not discrim-

inate in regard to hire or tenure of employment or

any term or condition of employment because of
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membership in or activity on behalf of any such

labor organization.

Dated

BOEING AIRPLANE COMPANY
(Employer)

By
(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.

In the United States Court of Appeals

for the Ninth Circuit

No. 14540

BOEING AIRPLANE COMPANY, a corporation.

Petitioner,

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, by its Ex-

ecutive Secretary, duly authorized by Section

102.84, Rules and Regulations of the National

Labor Relations Board—Series 6, as amended,

hereby certifies that the documents annexed hereto

constitute a full and accurate transcript of the en-
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tire record of a proceeding had before said Board,

entitled, "Boeing Airplane Company, Seattle Div-

ision and Seattle Professional Engineering Em-

ployees Association," Case No. 19-CA-806 before

said Board, such transcript including the plead-

ings and testimony and evidence upon which the

order of the Board in said proceeding was entered,

and including also the findings and order of the

Board.

Fully enumerated, said documents attached hereto

are as follows:

1. Order designating Maurice M. Miller, Trial

Examiner for the National Labor Relations Board,

dated June 23, 1953.

2. Stenographic transcript of testimony taken

before Trial Examiner Miller on June 23, 24 and

25, 1953, together \vith all exhibits introduced in

evidence.

3. Petitioner's' letter dated July 7, 1953, request-

ing extension of time to file brief.

4. Copy of Associate Chief Trial Examiner's

telegram, dated July 9, 1953, to all parties granting

extension of time to file briefs.

5. Petitioner's motion to correct transcript re-

ceived July 24, 1953.

6. Trial Examiner Miller's Order correcting

transcript issued on November 10, 1953, together

with affidavit of service and United States Post

Office return receipts thereof.

7. Copy of Trial Examiner Miller's Intermedi-

' Respondent before the Board.
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ate Report and Recommended Order, dated Decem-

ber 28, 1953, (annexed to Item 16 hereof), and

Order transferring case to the Board, dated Decem-

ber 28, 1953, together with affidavit of service and

United States Post Office return receipts thereof.

8. Seattle Professional Engineering Employees

Association's ^ (hereinafter called SPEEA) tele-

gram, dated January 8, 1954, requesting extension

of time to file exceptions and brief.

9. General CounseFs telegram, dated January 11,

1954, requesting extension of time to file exceptions

and brief.

10. Copy of Board's telegram, dated January 12,

1954, to all parties granting extension of time to

file exceptions and briefs.

11. Petitioner's request for permission to argue

orally before the Board, dated January 16, 1954.

(Denied. See page 1 of Decision and Order.)

12. General Counsel's exceptions to the Inter-

mediate Report received February 1, 1954.

13. SPEEA's letter, dated February 4, 1954, re-

questing the Board to hear oral argument. (Denied.

See page 1 of Decision and Order.)

14. Petitioner's exceptions received February 5,

1954.

15. SPEEA's exceptions received February 8,

1954.

16. Engineers and Scientists of America's tele-

gram, dated April 7, 1954, requesting permission to

Charging Party before the Board.
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file brief and participate in oral argument. (Denied.

See footnote 1, page 1 of Decision and Order.)

17. Copy of Decision and Order issued by the

National Labor Relations Board on September 30,

1954, with Intermediate Report annexed, together

with affidavit of service and United States Post

Office return receipts thereof.

Jn Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor

Relations Board in the city of Washington, Dis-

trict of Columbia, this 9th day of November, 1954.

[Seal] /s/ FRANK M. KLEILER,
Executive Secretary, National

Labor Relations Board

[Endorsed] : No. 14540. United States Court of

Appeals for the Ninth Circuit. Boeing Airplane

Company, a corporation. Petitioner, vs. National

Labor Relations Board, Respondent. Transcript of

Record. Petition for Review and Petition to En-

force Order of the National Labor Relations Board.

Filed : November 15, 1954.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14540

BOEING AIRPLANE COMPANY, a corporation,

Petitioner,

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

PETITION FOR REVIEW OF AND TO SET
ASIDE, IN PART, AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

Comes now Boeing Airplane Company (herein-

after referred to as "Boeing"), petitioner in the

above entitled proceeding, by its attorneys, and

petitions this Honorable Court to review and set

aside, in part, an Order dated September 30, 1954,

of respondent. National Labor Relations Board

(hereinafter referred to as the "Board"), by which

Boeing is aggrieved and its interests are adversely

affected, and respectfully shows to the Court:

1. Boeing is a corporation, organized and exist-

ing pursuant to the laws of the State of Delaware,

and maintains its principal place of business at

Seattle, Washington. Boeing is engaged in the busi-
j

ness of the production of aircraft, parts therefor

and related productions, in various localities in-

cluding King County, Washington.

2. This Court has jurisdiction of this proceeding

pursuant to the provisions of Section 10(f) of the
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National Labor Relations Act (49 Stat. 452) as

amended by the Labor-Management Relations Act,

1947, 61 Stat. 146, 29 U.S.C. Section 131 et seq., as

amended (hereinafter referred to as the "Act").

3. The nature of the proceedings as to which re-

view is sought is as follows:

(a) On June 3, 1953, the General Counsel of the

]3oard, on behalf of the Board, issued a Complaint

against Boeing (Board Case No. 19-CA-806), based

upon a Charge filed by Seattle Professional Engi-

neering Employees Association, a labor organiza-

tion (hereinafter referred to as "SPEEA"), which

Charge was filed April 20, 1953 and amended

May 19, 1953. The Complaint alleged that Boeing

had engaged in and was engaging in certain unfair

labor practices affecting commerce within the mean-

ing of Sections 8(a)(1), (3), and (5) and Section

2(6) and (7) of the Act. The Complaint included,

in substance, allegations as follows:

(i) That Boeing and SPEEA were engaged in

collective bargaining negotiations concerning the

terms of a new agreement at certain times in 1952

and into the year 1953, and during such period,

Boeing, in violation of the Act, discharged one of

its employees, a Charles Robert Pearson, because

of his activities as chairman of a committee

formed by SPEEA to plan and operate a "Man-
power Availability Conference" the purpose of

which was to facilitate SPEEA's members in ob-

taining emplo3mient as engineers with companies

other than Boeing;

(ii) That Boeing, in discharging Pearson and in
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later offering to reemploy him, refused and failed

to bargain in good faith with SPEEA in violation

of the Act;

(iii) That on or about March 12, 1953, Boeing

imilaterally put into effect wage increases for the

employees represented by SPEEA in violation of

the Act.

(b) On June 12, 1953 Boeing served and filed its

Answer to the Complaint, admitting in such An-

swer that Boeing was engaged in commerce within

the meaning of the Act; admitting that collec-

tive bargaining negotiations between Boeing and

SPEEA had proceeded throughout the period men-

tioned in the Complaint ; admitting that Boeing dis-

charged Pearson because of his activities in con-

nection with the Manpower Availability Conference

;

admitting that a purpose of such Manpower Avail-

ability Conference was to facilitate SPEEA's mem-

bers in obtaining employment as engineers with

companies other than Boeing ; admitting its offer of

reemployment to Pearson; alleging Pearson's ac-

ceptance of such reemployment, with restoration, as

of the date of discharge, of Company Service and

other benefits incident to Pearson's prior employ- '

ment by Boeing; alleging by way of information '

that Pearson was employed by SPEEA throughout '

the period during which he was not in Boeing's

employ; admitting that Boeing unilaterally had '

placed such wage increase in effect; alleging that

such increase was less than the increase demanded

by SPEEA nnd that it was made effective only

after first having discussed such increase with
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SPEEA and after having given notice thereof to

SPEEA; but denying that Boeing had committed

any unfair labor practices or violations of the Act

whatever. Boeing's Answer further contained a

timely charge against SPEEA, in which that or-

ganization was charged by Boeing to have refused

to bargain collectively in good faith with Boeing,

in violation of Section 8(b)(3) of the Act, by rea-

son of SPEEA's organizing, promoting and operat-

ing the Manpower Availability Conference at the

same time that collective bargaining negotiations

were being conducted between the parties. No Com-

plaint against SPEEA was issued by the Regional

Director, based upon such charge, and no action

whatever was taken with respect thereto, within the

knowledge and information of Boeing.

(c) Pursuant to notice, a hearing was held on

June 23, 24 and 25, 1953, at Seattle, Washington,

before a Trial Examiner designated by the Board.

On December 28, 1953 the Trial Examiner issued an

Intermediate Report and Recommended Order in

which it was concluded that Boeing had not en-

' gaged in any unfair labor practices as alleged in the

Complaint and in which it was recommended that

I the Complaint against Boeing be dismissed in its

; entirety.

(d) On December 28, 1953 the Board issued its

I Order transferring the case to, and continuing it

before the Board.

(e) On or about January 16, 1954, Boeing timely

served and filed with the Board its Statement of

i
Exceptions to Certain Findings and Rulings of the
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Trial Examiner, challenging the propriety and

legality of those of the Trial Examiner's rulings

and findings considered to be adverse to Boeing,

and at the same time filed its request, as did

SPEEA, for permission to argue orally before the

Board. As shown by the Board's Order, to which

reference is hereinafter made, the Board denied

such request for oral argument.

(f) The Board issued its Decision and Order in

the case on September 30, 1954, a copy of which is

annexed hereto and made a part hereof as Exhibit

A, finding, in substance, that Boeing had not failed

or refused to bargain in good faith with SPEEA;
that Boeing had not acted in violation of the Act

in granting such unilateral increase, but that Boe-

ing had violated the Act in discharging Pearson

because (in the view of the majority of the mem-

bers of the Board) the activities of Pearson in con-

nection with the Manpower Availability Conference

leading to his discharge were to be regarded as con-

certed, protected activities under the Act. The de-

cision relating to the propriety of Pearson's dis-

charge was not unanimous, three members of the

Board concurring on the majority opinion and two

members of the Board dissenting. The Board's

Order directs that Boeing reinstate Pearson with

back pay, post the notice to which reference is made

in the Order, and take other affirmative action.

4. The points upon which Boeing intends to rely

for the relief herein requested are as follows:

(a) The conclusions of law upon which said

Order is based, insofar as said Order relates to the
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discharge of Pearson and the protected or unpro-

tected nature of his activities in connection with the

Manpower Availability Conference, are not sup-

ported by the findings of fact made by the Board

and are erroneous, contrary to law and unsupported

by the record of said proceeding considered as a

whole.

(b) The Order is arbitrary and capricious and

constitutes an abuse of discretion and exceeds the

powers vested in the Board.

(c) The Order requires affirmative action by

Boeing not warranted by the findings of fact and

conclusions of law of the Board or by the evidence

of record.

(d) Specifically, the Board's Decision and Order,

insofar as it finds Boeing guilty of a violation of

the Act in connection with the discharge of Pear-

son, is invalid and erroneous by reason of the fol-

lowing :

(1) In failing to find merit in Boeing's excep-

tions numbered 1 to 9, inclusive, to the Intermedi-

ate Report and Recommended Order.

(2) In failing to find the union-sponsored Man-

power Availability Conference, to which reference

is made in the attached Decision and Order, to be

an unprotected activity under the Act.

(3) In refusing to rule that the evidence adduced

^^^th respect to the "Gentlemen's Agreement", to

which reference is made in the attached Decision

and Order, was inadmissible hearsay and beyond

the scope of the issues in this case.

(4) In refusing to find that the activities of
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1

SPEEA and its members in connection with the

Manpower Availability Conference—particularly at

a time when the parties were engaged in collective

bargaining negotiations—constituted an unfair labor

practice and a refusal to bargain in good faith on

the part of SPEEA in violation of Section 8(b)(3)

of the Act, and therefore could not, at the same

time, have been protected activities under the Act.

(5) In finding that the Manpower Availability

Conference did not contravene the policies of the

Act.

(6) In finding that the Manpower Availability

Conference constituted merely "a conditional threat

that some of the respondent's employees would re-

sign if the respondent did not meet the union's

stated bargaining demands."

(7) In finding that the Manpower Availability

Conference "was directly related to matters of col-

lective bargaining in issue between the respondent

and the union" rather than finding that it was a

device primarily created to bring about a perman-

ent exodus of Boeing's employees to other em- '

ployers.

(8) In refusing to find that the conduct of

SPEEA and of Pearson in connection with the

Manpower Availability Conference was indefensible '

with respect to Boeing. |

(9) In finding that Boeing discriminated against

Pearson to discourage union membership and ac- '

tivity. I

(10) In finding that Boeing interfered with, re-

vstrained or coerced its employees in the exercise of
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rights guaranteed by Section 7 of the Act in viola-

tion of Section 8(a)(1) and in finding that Boeing

was in violation of Section 8(a)(3) of the Act.

(11) In finding that the remedy of back pay will

effectuate rather than contravene the policies of

the Act.

(12) Tn finding that Pearson's discharge was im-

proper, particularly after finding that Boeing had

discharged its duty to bargain in good faith con-

cerning such discharge.

(13) In directing that Boeing post the notice, a

copy of which is attached to the Board's Decision

and Order as Appendix A.

AYherefore, the petitioner prays:

1. That the respondent, National Labor Relations

Board, be required in conformity with law to

certify to this Court a transcript of the entire rec-

ord in the proceeding wherein said Decision and

Order was entered.

2. That said proceedings, findings, conclusions

and Decision and Order be reviewed by this Court

and that said Decision and Order be set aside,

vacated and annulled insofar as such Decision and

Order finds or concludes that Boeing has been or

now is in violation of the Act, or directs any

remedy based on any such finding or conclusion;

and that the Board be ordered to dismiss in its en-

tirety the Complaint against petitioner.

3. That this Court exercise its jurisdiction and
grant to petitioner such other and further relief in

the premises as the rights and equities in the cause
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may require and to the Court may seem just and

proper.

/s/ DeFOREST PERKINS,
/s/ WILLIAM M. HOLMAN

Of Counsel:

HOLMAN, MICKELWAIT, MARION,
BLACK & PERKINS

I
[Printer's Note: The attached Decision and

Order is a duplicate of Decision and Order set

out in full at pages 130-150 of this printed rec-

ord.]

[Endorsed] : Filed Oct. 7, 1954. Paul P. O'Brien,

Clerk.

[Title of TI. S. Court of Appeals and Cause.]

ANSWER OF THE NATIONAL LABOR RE-
LATIONS BOARD TO PETITION TO RE-
VIEW AND SET ASIDE ITS ORDER AND
REQUEST FOR ENFORCEMENT OF SAID
ORDER

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act (61 Stat. 136,

29 U.S.C, Sec. 151, et seq.), herein called the Act,

files this answer to the petition to review and set

aside an order issued by the Board against Boeing

Airplane Company, petitioner herein, and the

Board's request for enforcement of said order.
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1. The Board admits the allegations contained in

paragraphs numbered 1 and 2 of the petition to re-

view.

2. With respect to the allegations contained in

paragraph numbered 3 of the petition to review,

the Board prays reference to the certified transcript

of the record, filed herewith, of the proceedings

heretofore had herein, for a full and exact state-

ment of the pleadings and evidence, of the findings

of fact, conclusions of law, and order of the Board,

and of all other proceedings had in this matter.

3. The Board denies each and every allegation

of error contained in paragraph numbered 4 of the

petition to review.

4. Further answering, the Board avers that the

proceedings had before it, and the findings of fact,

conclusions of law, and order of the Board, were

and are in all respects valid and proper under the

Act, and pursuant to Section 10 (e) of the Act, re-

spectfully requests this Honorable Court for en-

forcement of said order issued against petitioner

on September 30, 1954, in the proceedings desig-

nated in the records of the Board as Case No. 19-

CA-806, entitled "In the Matter of Boeing Airplane

Company, Seattle Division and Seattle Professional

Engineering Employees Association."

5. Pursuant to Section 10 (e) and (f ) of the Act,

' the Board has certified and filed with the Court a

transcript of the entire record in the proceedings

before it.

Wherefore, the Board prays that the Court enter
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a decree denying the petition to review and enforc-

ing in whole said order of the Board.

Dated at Washington, D. C, this 9th day of No-

vember, 1954.

/s/ MARCEL MALLET-PREVOST,
Assistant General Counsel, National

Labor Relations Board

[Endorsed] : Filed November 12, 1954. Paul P.

O'Brien, Clerk.

[Title of U. S. Court of Appeals and Cause.]

STATEMENT OF POINTS UPON WHICH
PETITIONER INTENDS TO RELY ON
APPEAL

Boeing Airplane Company, Petitioner in the

above entitled proceeding, hereinafter referred to

as "Boeing", states in accordance with subdivision

6 of Rule 17 of the Rules of this Court, that on the

appeal of the above entitled cause it intends to rely

upon the points enumerated below. The National

Labor Relations Board is hereinafter referred to as '

the "Board" and its Decision and Order issued on '

September 30, 1954, a copy of which is annexed as

Exhibit A to the Petition for Review of and to Set '

Aside, in Part, an Order of the National Labor
'

Relations Board, is hereinafter referred to as the

"Order". .|

1. The conclusions of law upon which said Order '

is based, insofar as said Order relates to the dis-
,
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charge of Pearson and the protected or unprotected

nature of his activities in connection with the Man-

power Availability Conference, are not supported

by the findings of fact made by the Board and are

erroneous, contrary to law and unsupported by the

record of said proceeding considered as a whole.

2. The Order is arbitrary and capricious and

constitutes an abuse of discretion and exceeds the

powers vested in the Board.

3. The Order requires affirmative action by Boe-

ing not warranted by the findings of fact and con-

clusions of law of the Board or by the evidence of

record.

4. Specifically, the Order, insofar as it finds Boe-

ing guilty of a violation of the National Labor Re-

lations Act, as amended, in connection with the

discharge of Pearson, is invalid and erroneous by

reason of the followin:

(a) In failing to find merit in Boeing's excep-

tions niunbered 1 to 9, inclusive, to the Intermedi-

ate Report and Recommended Order.

(b) In failing to find the union-sponsored Man-

power Availability Conference, to which reference

is made in the Order, to be an unprotected activity

under the Act.

(c) In refusing to rule that the evidence adduced

with respect to the "Gentlemen's Agreement", to

which reference is made in the Order, was inad-

missible hearsay and beyond the scope of the issues

in this case.

(d) In refusing to find that the activities of

SPEEA and its members in connection with the
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Manpower Availability Conference—particularly at

a time when the parties were engaged in collective

bargaining negotiations—constituted an unfair labor

practice and a refusal to bargain in good faith on

the part of SPEEA in violation of Section 8(b)(3)

of the Act, and therefore could not, at the same

time, have been protected activities under the Act.

(e) In finding that the Manpower Availability

Conference did not contravene the policies of the

Act.

(f) In finding that the Manpower Availability

Conference constituted merely "a conditional threat

that some of the respondent's employees would re-

sign if the respondent did not meet the union's

stated bargaining demands."

(g) In finding that the Manpower Availability

Conference "was directly related to matters of col-

lective bargaining in issue between the respondent

and the union" rather than finding that it was a

device primarily created to bring about a perman-

ent exodus of Boeing's employees to other em-

ployers.

(h) In refusing to find that the conduct of

SPEEA and of Pearson in connection with the

Manpower Availability Conference was indefensible

with respect to Boeing.

(i) In finding that Boeing discriminated against

Pearson to discourage union membership and ac-

tivity.

(j) In finding that Boeing interfered with, re-

strained or coerced its employees in the exercise of

rights guaranteed by Section 7 of the Act in viola-
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tion of Section 8(a)(1) and in finding that Boeing

was in violation of Section 8(a)(3) of the Act.

(k) In finding that the remedy of back pay will

effectuate rather than contravene the policies of the

Act.

(1) In finding that Pearson's discharge was im-

proper, particularly after finding that Boeing had

discharged its duty to bargain in good faith con-

cerning such discharge.

(m) In directing that Boeing post the notice, a

copy of which is attached to the Order as Ap-

pendix A.

Dated at Seattle, Washington, this 17th day of

November, 1954.

/s/ DeFOREST PERKINS,
/s/ WILLIAM M. HOLMAN,
/s/ ROBERT S. MUCKLESTONE,

Attorneys for Petitioner, Boeing

Airplane Company

Of Counsel:

HOLMAN, MICKELWAIT, MARION,
BLACK & PERKINS

[Endorsed] : Filed November 18, 1954. Paul P.

O'Brien, Clerk.
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[Title of U. S. Court of Appeals and Cause.]

STATEMENT OF POINT RELIED UPON BY
THE NATIONAL LABOR RELATIONS
BOARD

The Board properly found that the activities of

employee Pearson in connection with the Manpower
Availability Conference were union or concerted

activities protected by Section 7 of the National

Labor Relations Act, and that by discharging him

therefor the Company violated Section 8(a) (1)

and (3).

Dated at Washington, D. C, this 24th day of

November, 1954.

/s/ MARCEL MALLET-PREVOST,
Assistant General Counsel, National

Labor Relations Board

[Endorsed] : Filed November 29, 1954. Paul P.

O'Brien, Clerk.
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Before the National Labor Relations Board

Nineteenth Region

Case No. 19-CA-806

In the Matter of BOEING AIRPLANE COM-
PANY, SEATTLE DIVISION, and SEATTLE
PROFESSIONAL ENGINEERING EM-
PLOYEES ASSOCIATION

TRANSCRIPT OF PROCEEDINGS

Room 407, United States Courthouse Building,

Seattle, Washington, Tuesday, June 23, 1953.

Pursuant to notice, the above-entitled matter

came on for hearing at 10 o'clock, a.m.

Before : Maurice M. Miller, Esq., Trial Examiner.

Appearances: Paul E. Weil, Esq., and Robert

Tillman, Esq., Seattle, Washington, appearing on

behalf of the General Counsel. Jack R. Cluck, Esq.,

525 Central Building, Seattle, Washington, appear-

ing on behalf of Seattle Professional Engineering

Employees Association. DeForest Perkins, Esq.,

and William M. Holman, Esq., Hoge Building, Se-

attle 4, Washington, appearing on behalf of Boeing

Airplane Company, Respondent. [1*]

Trial Examiner Miller: The hearing will be in

order.

This is a formal hearing before the National

Labor Relations Board in the matter of Boeing

Airplane Company and Seattle Professional Engi-

* Paore numbers appearing at top of page of original Reporter's

Transcript of Record.
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neering Employees Association in Case No. 19-

CA-806.

The Trial Examiner for the National Labor Re-

lations Board is Maurice M. Miller.

Will counsel and other representatives of the

parties please state their appearances for the

record ?

Mr. Weil: Paul Weil, Seattle, Washington, ap-

pearing for General Counsel, and Robert Tillman,

Seattle, Washington, appearing for the General

Counsel.

Mr. Cluck: Jack R. Cluck, appearing for Seattle

Professional Engineering Employees Association.

Mr. Perkins : DePorest Perkins and William M.

Holman of the firm of Holman, Mickelwait, Marion,

Black and Perkins, representing the respondent,

Boeing Airplane Company, Seattle Division.

Trial Examiner Miller : Since this is a formal

hearing, we shall maintain the dignity and decorum

which usually accompany judicial proceedings.

Counsel should refrain from cross-table arguments,

irrelevant comment, or discussion which does not

promote the progress of the hearing. If you have

a specific point which you wish to make, I ask that

you address your remarks to the Trial Examiner
j

or questions to the witness.

It is requested also that all persons present re-

frain from [3] smoking in this room while the hear-

ing is in progress.
i

Statements as to the reasons for motions or objec-

tions should be specific and concise, but the Trial.

Examiner in his discretion will hear extended argu-
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merit if requested. It is preferred that all such

statements be made upon the record. Discussion off

the record should be confined to procedural mat-

ters. Such discussion will not be included in the

official transcript unless an appropriate order is

issued by the Trial Examiner upon the request of

a party or upon his ovn\ motion. All requests to go

off the record should be directed to the Trial Ex-

aminer and not the official reporter. If you wish to

discuss stipulations or matter pertaining to the is-

sues, it is suggested that you ask for a recess rather

than request discussion off the record.

During the course of the hearing the Trial Ex-

aminer may ask questions of the various witnesses.

Representatives of the General Counsel and the

other parties are free to object to any questions

the Trial Examiner may ask, in the same manner

and for the same reasons that you would object to

similar questions on the part of opposing counsel.

The Trial Examiner will allow an automatic ex-

ception to all adverse rulings, and upon appropriate

order an objection and exception will be permitted

to stand to an entire line of questions.

An original and four copies of all pleadings and

written [4] motions submitted during the hearing

should be filed with the Trial Examiner. All ex-

hibits offered in evidence should be in duplicate.

If a copy of any exhibit is not available at the time

the original is received, it will be the responsibility

of the party who offered the exhibit to submit a

copy before the close of the hearing. If such a copy

is not submitted, any ruling receiving the exhibit
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may be rescinded and the exhibit rejected, unless

an order has been entered waiving this requirement

for good reason shown, in the specific instance at

issue.

The official reporter makes the only official tran-

script of these proceedings and all citations in

briefs or arguments based upon the record, ad-

dressed to the Trial Examiner or the Board, must

cite the official transcript in all references to the

record. The Board will not certify any transcript

other than the official transcript for use in court

litigation. Proposed corrections of the transcript

should be submitted to the Trial Examiner for his

approval after the hearing, by stipulation or mo-

tion, mthin the time set hereafter for the submis-

sion of briefs. The parties will note that the official

reporter is instructed to record all statements made

while the hearing is in session, except when dis-

cussion off the record is ordered.

The Board has established a Branch Office of its

Division of Trial Examiners at San Francisco, to

which the present Trial Examiner is attached. The

official reporter is advised, therefore, that the orig-

inal transcript in this case and all exhibits [5]

should be delivered to the Division's San Fran-

cisco Branch Office, Room 206, U. S. Appraisers

Building, 630 Sansome Street, San Francisco, Cali-

fornia. Briefs and motions or other communica-

tions, addressed to the Trial Examiner after the

hearing, also, should be sent to him at the San

Francisco Branch Office, in care of the Associate

Chief Trial Examiner there. Motions, if submitted,
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should be submitted in an original and four copies.

The Trial Examiner believes that oral argument,

under most circumstances, is beneficial to his un-

derstanding of the contentions made and the factual

issues involved. At the close of the hearing, there-

fore, the parties may be requested to argue orally.

The Trial Examiner will feel free to participate in

the discussion and to ask questions about the con-

tentions of counsel or other representatives as to

the issues, the facts, and the legal principles in-

volved. The oral argument will be included in the

official transcript. Any party shall be entitled, upon

request made before the close of the hearing, to

submit a brief or proposed findings and conclu-

sions, or both, to the Trial Examiner. An original

and four copies of such briefs or proposed findings

and conclusions should be submitted early enough

to make possible their receipt within twenty days

after the close of the hearing or any earlier date

set by the Trial Examiner, unless there are unusual

circumstances which require a departure from this

rule.

Meritorius requests for an extension of time to

file the [6] briefs or proposed findings and con-

clusions should be addressed to the Associate Chief

Trial Examiner at San Francisco. They should l)e

submitted sufficiently to permit their receipt at least

three days in advance of the date previously an-

noimced as the final date for the receipt of the

briefs and other docmnents; if not, they will be

considered untimely and will uniformly be denied.

I make this announcement with respect to oral
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argument, and the submission of briefs or pro-

posed findings and conclusions, in order that the

parties may schedule their activities accordingly.

Are you ready to proceed, Mr. Weil?

Mr. Weil: I am ready.

Trial Examiner Miller: Very well.

Mr. Weil : I would like the reporter to mark the

formal pleadings as General CoimseFs No. 1 for

identification, please.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 1

for identification.)

Mr. Weil: I would like to offer in evidence the

formal papers in this proceeding as General Coun-

sel's No. 1, consisting of the following papers:

No. 1-A, the charge against the employer signed

by M. W. McCusker, filed on 4/20/53.

1-B the affidavit of service of the charge against

the employer, mailed on 4/20/53, together with the

return registered receipt. [7]

1-C, the amended charge against the employer,

filled on May 19, 1953, signed by Mr. M. W. Mc-

Cusker.

1-D, the affidavit of service of the amended

charge against the employer dated 5/19/53, together .

with registered return receipt. I

1-E, the notice of hearing in this case dated the ;

r

3rd day of June 1953 and signed by Thomas P. I

Graham, Jr., regional director. '

1-F, the complaint in this proceeding, undated ex-
|

cept for the date of the blank day of June 1953 and
'

signed by Thomas P. Graham, Jr.



National Labor Relations Board ITf)

1-G, the affidavit of service of complaint, notice

of hearing, and amended charge

Mr. Perkins (interrupting) : Does the General

Counsel care to indicate a date at this time ?

Mr. Weil: The date is June 3, 1953. The date

was left out by error.

Mr. Perkins: Is it considered appropriate to

insert that date ?

Mr. Weil: I will move that as soon as I

Mr. Perkins (interrupting) : Excuse me.

Mr. Weil : 1-G, the affidavit of service, complaint,

notice of hearing, dated Jime 3, 1953, together with

registered return receipts. 1-H, the answer of re-

spondent, Boeing Airplane Company, in the pro-

ceedings, dated the 11th day of Jime 1953, signed

by Mr. Logan. [8]

l-I, the proof of answer of respondent, together

with registered return receipts signed by DeForest

Perkins, dated the 17th day of June 1953.

I would like to offer these in evidence at this

time.

Mr. Perkins : May we examine the exhibit ?

Mr. Weil: The other side is the duplicate file.

Trial Examiner Miller: Off the record while

,
counsel are examining the exhibits.

' (Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Perkins: Respondent has no objection to

the admission of these exhibits offered.

Trial Examiner Miller: Since there is no objec-

tion. General Counsers 1-A through l-I, inclusive,

will be received in evidence.
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(The document heretofore marked General

Counsel's Exhibit No. 1 for identification, was

received in evidence.)

[see pages 1-19 inch]

Mr. Weil: Mr. Examiner, at this time I would

like to move to insert in the complaint in the formal

pleadings the date June 3, 1953, so that the last

paragraph of the complaint shall read, ^'On this

3rd day of June 1953''.

Trial Examiner Miller: Any objection to the

motion?

Mr. Perkins: I have no objection, with the un-

derstanding that the answer was served and filed in

accordance with the rules.

Trial Examiner Miller: So understood, gentle-

men. [9]

Mr. Weil: So understood.

Trial Examiner Miller: Very well, the motion

to insert is granted.
|

Mr. Weil: I would like to move further that

the designation of respondent on the formal papers

be amended to read as follows:
^ ^Boeing Airplane '

Company, Seattle Di^dsion".

Trial Examiner Miller: Is there any objection? i

Mr. Perkins: No objection.
|

Trial Examiner Miller: Since I hear none, the

motion to amend the designation of the respondent i

company is granted.
j

Mr. Weil : I would like to move further that the 1

complaint be amended in the following respects:

That portion of paragraph 4 which appears on

page 3 of the complaint referring to the expansion
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of the unit by mutual agreement to include two

additional classifications, be deleted and the word
* ^expanded'' where it appears in paragraphs five

and six shall similarly be deleted.

Trial Examiner Miller: Any objection to the

motion ?

Mr. Perkins: No objection.

Trial Examiner Miller: Since I hear no objec-

tion, the motion to amend the complaint in the re-

spect stated by Mr. Weil is granted.

Mr. Perkins : May we be clear on the exact lan-

guage now that is taken out and the exact form of

the complaint as it now stands? [10]

Mr. Weil: The exact form of the complaint as

it now stands in respect to the last motion?

Mr. Perkins: Yes.

Mr. Weil: Paragraph 4, all that paragraph

which appears on page 2 of the complaint, shall

stand. All of that paragraph as it appears on

page 3 shall be deleted.

Paragraph 5, the word ^ ^expanded", the second

word in the paragraph, so that it shall read "the

unit as described in paragraph 4'', rather than "the

expanded unit''.

And paragraph 6 in the third line, it reads at

present: "Respondent employees in the expanded

unit", the word ^ ^expanded" deleted, and it will

read, "Respondent employees in the unit described

in paragraph 4".

I believe those are the only portions of the com-

plaint that will be affected by the amendment.

Mr. Perkins: The Examiner's attention is in-
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vited to the fact that we denied in respondent's

answer the allegations that have now been deleted.

Is it considered necessary or desirable by the

Examiner that respondent's answer be amended ac-

cordingly, or can it be imderstood that the answer

in its present form can stand in that respect?

Trial Examiner Miller: I would be willing to

have the record show that those portions of the

respondent's answer which relate to the matter now
stricken may be disregarded for the [11] purposes

of this proceeding without the necessity of filing

a formal amendment.

Mr. Perkins: That would be agreeable with

respondent.

Trial Examiner Miller: Surely. The record will

so show.

I can't recall now in the midst of the discussion

whether I formally granted the motion. If I did

not, the record will show that the motion is granted.

Mr. Weil: For the purpose of informing the

parties at this time of the basis upon which this

case is being presented

Mr. Perkins (interrupting) : Is that the conclu-

sion of the formal instruments'?

Trial Examiner Miller: Yes, I assume.

Mr. Weil: Yes.

Mr. Perkins : I have here a return of service on

two subpoena duces tecum to Frederick D. Frajola

and Edward McElroy Gardiner, respectively, which

I would offer as part of formal papers on file in i

this case, if it is appropriate.
j
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Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

During the period of discussion off the record,

the Trial Examiner referred to the rules and regu-

lations of the National Labor Relations Board,

series six as amended, and its statement of proce-

dure, specifically Section 102.31 of its rules and

regulations, and upon such reference I have deter-

mined that it is not [12] necessary or does not ap-

pear to be necessary to make any formal showing

upon the record at this time with respect to the

return of service upon subpoena duces tecum issued

in the name of a party to Board litigation in the

absence of any question arising with respect to the

propriety of the subpoena. Since there is no indi-

cation at this time that any such question will

arise, I have suggested to Mr. Perkins during the

discussion off the record that formal submission of

the return of service for the record is not required

at this time.

Mr. Perkins : I have no further comment, except

to say that there are offered and are available at

any time considered appropriate.

Trial Examiner Miller: Very well.

Mr. Weil: For the purpose of informing the

parties at this time of the basis upon which the

case is being presented by the General Counsel and

to provide the Trial Examiner with a preview of

the case to supplement the formal pleadings, I

shall make an opening statement before going into

evidentiary matters.
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On or about April 2, 1952, the charging union,

which is the recognized bargaining agent of the

employees of the engineering department of re-

spondent, addressed a letter to the respondent com-

pany opening the contract for negotiations in vari-

ous respects and calling upon respondent to nego-

tiate. From that time until the present, respondent

and the union have met for the purposes of bargain-

ing on various occasions. To cover the matter [13]

briefly, the bargaining took the following course:

The SPEEA, union in this case, presented vari-

ous data to the company at the first meetings and

proposed that the data when studied would indi-

cate that an increase of 28 to 36 per cent would be

appropriate. After several meetings the company

made an offer of an increase of six per cent which

was rejected by SPEEA. Various coimter proposals

Avere made to an offer by SPEEA over the course

of time between April 6, I believe the first meeting,

and the time when the meetings ceased. No contract

has been signed.

By the middle of July, that is, 1952, it became

apparent that an impasse had been reached. At this

time SPEEA took the viewpoint that the company

had not been bargaining in good faith and that the

six point proposal of the company had been uni-

laterally arrived at, that the company had failed
;

to adduce any data to support its proposal, and had
I

failed to inject the considerable amount of data
i

which had been adduced by SPEEA.
Shortly thereafter, the parties called in a federal i

mediator who attended five meetings, after which,
,j
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I believe it was five meetings, after which the par-

ties felt that the negotiations were proceeding in

an orderly fashion and the services of the mediator

were dispensed with.

After about a month and a half or two months

of fruitless negotiating, SPEEA set in motion a

plan to hold a conference entitled Manpower Avail-

ability Conference, with a dual purpose [14] of

bringing economic pressure on the company in fur-

therance of its negotiating and of contacting other

employers of engineers to try to put the employ-

ment of engineers on a competitive basis. Before

the conference had come to fruition, the company

discharged the chairman, Charles Robert Pearson,

who had been appointed by SPEEA to manage the

conference, because of his activities in that respect.

This took place on or about January 27, 1953.

About the 2nd of March, the chairman, Pearson,

was offered reemployment and was reemployed by

management.

On or about March 12 respondent unilaterally put

into effect a wage increase for the employees in the

unit.

The pleadings have narrowed the issues to a con-

siderable degree. The basic issue that confronts the

Board at this time is whether the Manpower Avail-

1 ability Conference was a protected, concerted ac-

I tivity of SPEEA. If this is the case, and it is dif-

ficult to see how it could be otherwise, the dis-

charge of Pearson must be an unfair labor prac-

tice in violation of 8 (a) (3).

Tn addition, and this is the second issue, by the
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discharge of Pearson respondent discouraged and

obstructed SPEEA in the economic action, namely,

the Manpower Availability Conference, which

SPEEA had undertaken to break the impasse. The

re-employment of Pearson cannot be considered to

have negated this assumption since his re-employ-

ment was accomplished by respondent with [15]

notice to SPEEA that respondent had not changed

its position in regard to the Conference.

It is implicit in the General Counsel's case that

the impasse was not arrived at by good faith bar-

gaining but whether or not the facts sustain this

implication, the unlawful action of the respondent

in discharging Pearson and interfering with the

Conference negates the existence of good faith im-

passe at this point. By this action the company

showed its contempt for the effectiveness of SPEEA
and its purpose to undermine and render ineffec-

tual SPEEA 's negotiating on behalf of the em-

ployees in the unit. The company's action in refus-

ing to permit Pearson to be represented by the ap-

propriate union officers at the conference which

ended in his discharge is a further indication of

the company's intent to undermine the union.

With this background of unfair labor practices,

of a bad faith impasse then in existence the com-

pany instituted a unilateral wage increase. This

wage increase put SPEEA in a position where it

was unable to continue to bargain effectively with

respondent. The General Counsel submits, there-

fore, that respondent is guilty of violations of Sec-

tion 8 (a) (1), (3), and (5) of the Act.
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Trial Examiner Miller: Inasmuch as Mr. Weil

has seen fit to provide an opening statement before

we actually put General Counsel to the proof, I

will ask if there are any comments on Mr. Weil's

opening statement. [16]

Mr. Perkins: Has the Examiner had an oppor-

tunity to go over the complaint?

Trial Examiner Miller: I had an opportunity to

go over the complaint but not your answer in detail.

Mr. Perkins: I comment to this effect, that I

don't understand that the complaint as responded

to by the answer in this case raises all of the issues

that are mentioned in the opening statement of

General Counsel. I have given very careful study

to the allegations of the complaint and it seems

to me that the allegations that point up the issues

as expressed by the complaint are stated in para-

graphs eight, nine, ten and eleven. And it seems

to me that the reasonable interpretation of those

paragraphs is to the effect that the alleged refusal

to bargain or the alleged violation of 8(a) (5)

begins with the discharge of Mr. Pearson, which

is contended to be a 8 (a) (1), discharge, and that

also the respondent refused to bargain and is guilty

allegedly of a violation of 8 (a) (5) in that con-

nection, and that the respondent's action toward

Mr. Pearson in that respect are the actions that in

view of General Counsel has been expressed by the

complaint here, are the actions of the respondent

that colored the collective bargaining negotiations

in the alleged manner of a violation of 8 (a) (5).

I did not anticipate and I don't think that re-
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spondent reasonably should have anticipated that

we were going to search facts completely through-

out the entire course of bargaining, [17] back to

July of 1952, in order to determine, or partially

determine, this matter of the alleged 8 (a) (5)

violation, and, if so, it seems to me that you raise

issues that are entirely extraneous from the issues

expressed in the complaint relative to the inherent

equity or fairness, objectively speaking, of the

respective positions of the parties, and so forth.

If that is the intention here, it seems to me that

now is an appropriate time to discuss it and de-

termine the course of the proceeding from here on.

Trial Examiner Miller: I think the point as to

the appropriateness of the time to discuss is well

taken.

Mr. Weil, do you have any statement on behalf

of the General Counsel in view of Mr. Perkins'

observation ?

Mr. Weil: As I understand Mr. Perkins' obser-

vation, his contention is that at this time it is a

late time to allege that the bargaining prior to the

discharge of Mr. Pearson was bad faith bargaining,
j

Does that summarize it?
|

Mr. Perkins : I think the first point is that your
\

intention
[

Mr. Weil: No, my intention is that I shall put ^

in a certain amount of evidence as to the bargain-
j

ing that took place during that period of time, i

eight months, as background material to show the '

background of negotiation between SPEEA and '

the company. I do not contend that that material
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shows that the company has l^argained in bad faith

throughout that period. [18]

On the other hand, I certainly contend that that

,
material shows that the company has or does not

show that the company has bargained in good faith.

Mr. Perkins: That is anomalous to me, Mr.

Examiner.

Mr. Wei] : By that I mean I have not alleged

specific bad faith in that course of bargaining up

to this time, to Mr. Pearson's discharge, but be-

cause I did not allege it as specific bad faith bar-

' gaining, that does not mean that I am admitting
' that that was good faith bargaining, or that the

; evidence shows that the bargaining was done in

good faith. What I have alleged is at the time of

, the discharge of Mr. Pearson, the impasse, good

i
faith or bad faith impasse as the fact may show,

I was certainly shown to be in bad faith impasse,

and from that time on with a bad faith impasse

in existence, the imilateral wage increase was a fur-

1 ther act of bad faith and the 8 (a) (5) allegation

will be sustained.

Trial Examiner Miller: Do I understand you

correctly, Mr. Weil, to take a position on behalf of

: the General Counsel which, if I understand cor-

I rectly, boils down to this, that the action of the

company in discharging Mr. Pearson transformed

an impasse with respect to which the General Coun-

sel takes no position as to bad faith situation.

Mr. Weil : That is correct.

Mr. Perkins : I am unaware, then, as to the pert-

inency of the events leading up to the impasse on
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the point that is [19] mentioned by the Trial Ex-

aminer as to the transformation of such impasse

into an 8 (a) (5) situation.

Trial Examiner Miller: To restate the assump-

tion implicit in my last question to which Mr.

Weil, if I understand him correctly—he may cor-

rect me if I am wrong—the issue as Mr. Weil has

posed it, and which we are now considering seems

to boil down to this: Negotiations did occur; that

the General Counsel expects to adduce evidence with

respect to negotiations not for the purpose of prov-

ing any contention as to their good faith or bad

faith character, but merely as part of the course

of events with which we are concerned. The Gen-

eral CounseFs position, if I understand Mr. Weil

correctly, is that the complaint is not intended to

characterize their negotiations as negotiations in

good faith or negotiations in bad faith, but merely

as to acknowledge them as having occurred. Gen-

eral Counsel, if I understand Mr. Weil correctly,

acknowledges that an impasse was reached, and that

the actions of the company with respect to the dis-
i

charge of Mr. Pearson insofar as the General Coun-

sel is concerned, injected bad faith into the situa-
i

tion. That is what I understand your contention

to be.

Mr. Weil: Correct.

Trial Examiner Miller: Does that formulation

of the issues raise any substantial issue as far as

the respondent is concerned with respect to the

adequacy of the complaint or the form of the com-

plaint? [20]
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Mr. Perkins: I think for the purpose of the

record, prudently I should say that I don't believe

that the complaint reasonably interpreted indicates

that the period previous to the impasse is impor-

tant or germane to the violation or alleged viola-

tion by the respondent of 8 (a) (5) or 8 (a) (3) or

8 (a) (1) with respect to the case of Mr. Pearson.

Trial Examiner Miller: At this point I am
wondering, from how the discussion is proceeding,

whether we have reached a point where further

explanation as to the form of the complaint is ne-

cessary or would be fruitful.

Mr. Perkins : I want to ask this question : Is the

Trial Examiner's expression of the General Coun-

sel's position here regarded as correct by repre-

sentatives of the General Counsel?

Trial Examiner Miller: Mr. Weil so indicated

to me.

Mr. Weil : I indicated that.

Mr. Perkins: I am not requesting an amend-

ment of the answer as such at this time, or the

amendment to the complaint at this time as such,

but I would like to reserve my objection on that

until such later time, depending upon the scope of

the evidence that is sought to be adduced by the

General Counsel, and I also, now, naturally, will

register any objections that I feel are appropriate

on the matter of materiality of the evidence sought

to be adduced to the issues expressed by the com-

plaint as admitted and denied by the answer.

Trial Examiner Miller: Certainly. So under-

stood. [21]
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Mr. Weil, you may proceed.

Mr. Weil: I would like to call at this time Mr.

Pearson.

CHARLES ROBERT PEARSON
a witness called by and on behalf of General Coun-

sel, being first duly sworn, was examined and testi-

fied as follows:

Direct Examination

Q. (By Mr. Weil) : Would you give us your

full name and address, please, Mr. Pearson?

A. Charles Robert Pearson, 19725 Marineview

Southwest, Seattle 66, Washington.

Q. What is your occupation?

A. I am an engineer presently employed as an

engineering designer.

Trial Examiner Miller: With the Boeing Air-

plane Company?

The Witness: With Boeing Airplane Company,

Seattle Division.

Q. (By Mr Weil) : Are you a member of

SPEEA? A. Yes.

Q. Have you been active in SPEEA affairs?

A. I have been active in SPEEA affairs.

Q. In what respect have you been active in

SPEEA affairs?

A. I have served on the Action Committee. I

was the chairman of the Manpower Availability

Conference Committee, and presently of the Em-
ployment Committee. i

Q. As a member of the Action Committee, did you

treat with the Manpower Availability Conference?
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A. I was present and took part in a consider-

able portion of the discussion of the Manpower

Availability Conference within the Action Com-

mittee.

Q. When did you first hear about the MAC?
A. The MAC had been mentioned as a possible

instrument of pressure in discussion of negotiations

of the previous contract year. This was presented

to the general membership meeting on or about

November 1951. No action was taken at that time

since the contract with the company was imminent.

Q. Whose idea was it, if you can recall?

A. I was not a member of the committee at that

time.

Q. I see. Perhaps at this time it would be a good

idea for you to tell us what the Manpower Avail-

a})ility Conference was, what its purpose was, how
it was expected to take place.

A. The Manpower Availability Conference was

conceived as a meeting place wherein the engineer-

ing members of SPEEA would be brought into

contact wdth prospective employers of engineers to

assist SPEEA members in obtaining jobs elsewhere,

and thereby exert economic pressure upon the Boe-

ing Airplane Company in the furtherance of the

collective bargaining associations.

Q. What is the general manner in which mat-

ters brought up in a committee like the Action

Committee are presented to the membership?

A. The Action Committee explored possible

means or devices as to their effectiveness or con-
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jectured effectiveness in collective [23] bargaining

negotiations, and after discussion and development

within the committee, these possible actions were

proposed to the Executive Committee for their

consideration before there was any contact with the

members concerning those proposals.

Q. You say the Action Committee explored pos-

sible actions. What was the purpose of such actions

in reference to the negotiating?

A. Well, the action explored and discussed were

actions to

Mr. Perkins (interrupting) : May I just ask for

clarification, negotiating with whom and what?

Mr. Weil: Negotiations between SPEEA and

Boeing Airplane Company, Seattle Division.

Mr. Perkins: Thank you.

The Witness : I have lost the train of thought.

Mr. Perkins: May we hear the answer, then?

Trial Examiner Miller: Would you restate the

question, please?

Q. (By Mr. Weil) : You stated that you ex-

plored possible actions in the Action Committee

with respect to the negotiations being conducted

between SPEEA and the Boeing Airplane Com-

pany. What was the purpose of exploring possible

actions, of what nature?

A. The purposes of these actions would be to

exert economic pressure upon the company in the

furtherance of SPEEA's position in the negotia-

tions. [24]

Q. The MAC having been discussed by the Ac-
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tion Committee, was it then reported to the Ex-

ecutive Committee? A. Yes.

Q. When? When was it first reported to the

Executive Committee?

A. I don't believe I recall.

Q. Was it during the time of these prior nego-

tiations that you mentioned when it was first dis-

cussed in the Action Committee?

A. It was undoubtedly discussed in the Action

Coromittee before I was a member of that com-

mittee, several months previously.

Q. When did you become a member of the Ac-

tion Committee? A. In the summer of 1952.

Q. I see. After you became a member of the

Action Committee, did the Action Committee re-

port on the MAC to the Executive Committee?

A. Yes.

Q. When was that?

A. In July or August of 1952, I believe.

Q. How was such a report made?

A. It was made in a meeting at which I was

not present. It was made perhaps in writing.

Q. You were not present at that meeting?

A. I was not present.

Q. Was it made as a result of determination by

the Action Committee that it should be presented

to the Executive Committee? A. Yes. [25]

Q. Did the Action Committee, after you became

a member of it, report on the MAC to the member-

ship of the organization?

A. Yes. The Action Committee report to the
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general membership meeting included the sugges-

tion or the developed idea of Manpower Availa-

bility Conference with other proposals.

Q. When was this?

A. I believe it was in September, or, perhaps,

August.

Q. This was September of what year?

A. 1952.

Q. At that time were negotiations being con-

ducted with the employer, Boeing Airplane Com-

pany ?

A. Yes, negotiations had been in progress.

Q. Who made this report on behalf of the Ac-

tion Committee?

A. The report was presented to the general

membership meeting by Mr. Dan Hendricks, who

was at that time a member of the Action Committee.

Q. Was any action taken by the Executive Com-

mittee pursuant to the report?

Trial Examiner Miller: Are you speaking now

of the period of time prior to the report to the

membership or before ?

Mr. Weil: I haven't determined which was i

which, whether the membership report was prior

to the executive report or not.

Trial Examiner Miller : Very well.
I

A. This report was given to a membership
|

meeting which is a small portion of the total mem- I

bership, and at that meeting there [26] was a pro- "

posal made from the floor that the report be pub-
j

lished and distributed to the entire membership,
|
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and the Executive Committee didn't do this at first,

but later did take it under consideration. I am not

clear on the action of the Executive Committee

with regard to the report.

Q. (By Trial Examiner Miller) : There is a

latent question here, Mr. Pearson, that was in my
mind vrhen I made my last remark to Mr. Weil,

and that is this: You have mentioned previously

that the Action Committee having discussed the pos-

sibility of a Manpower Availability Conference,

and having more or less formulated the idea, had

communicated its thoughts on the idea to the Ex-

ecutive Conamittee of SPEEA. A. Yes, sir.

Q. You also testified to, with respect to, a report

of the Action Committee, to a general membership

meeting presented to Mr. Hendricks. A. Yes.

Q. The question was in my mind at the moment,

do you have any personal knowledge of anything

done by the Executive Committee between the time

when the Action Committee first discussed this idea

informally with the Executive Committee and the

date of the membership meeting? A. No.

Q. If the times indicated in your previous tes-

timony are correct, then the idea was communicated

to the Executive Committee sometime [27] in July

or August of '52, and the report to the member-

ship meeting was made in August or September,

the gist of your testimony, as I understand it, would

then be that you have no knowledge as to whether

between the first of those incidents and the second

incident there was any specific action by the Ex-
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ecutive Committee or decision of the Executive

Committee of the organization. i<||

A. I don't know the mechanics of the Executive'

Committee's consideration.

Q. But your last answer before I assumed this

line of examination was to the effect that after the

membership committee meeting that the Executive

Committee did something about the suggestion in

the nature of publishing it to the membership.

A. I believe that is correct.

Trial Examiner Miller : Co ahead.

Q. (By Mr. Weil) : Along that same line, now,

was the Action Committee ordered to publish this

report to the membership?

A. I don't recall that.

Q. Who published a report to the membership,

or was one published on the MAC?
A. I am not even sure of that.

Q. You are not sure of what, who did it, or what

was done?

A. I am not sure if I remember the details.
|

Q. Did the Action Committee continue to work

on the MAC at that time ?

A. The Action Committee considered and de-
i

veloped the proposed action, considered the mech-

1

anics of how it might be done.

Q. In this consideration what was decided should

be done? In other words, tell us what the Action

Committee did with the MAC plan during the time

you were a member of the Action Committee.

A. The Action Committee tried to develop it
I
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into a workable instrument of pressure and studied

the detail mechanics of how it should operate.

Q. What detailed mechanics did the Action

Committee come up with ? In other words, what did

you decide as a committee?

A. I don't understand what you are getting at.

Q. Assuming that the Action Committee at some

time, or assuming that the MAC at some time was

ready to actually be put into motion, there must

have been some planning done, some steps taken, by

somebody, at some time, to take it from an idea to

an accomplished fact. That is what I want you to

go into.

A. There was a lot of planning, organization,

and the Executive Committee appointed a Man-

power Availability Conference Committee to pursue

the development of those plans further.

Q. When was this?

A. I believe it was September of 1952.

Q. Were you appointed a member of that com-

mittee ?

A. I was appointed the chairman of that com-

mittee.

Q. The MAC Committee? A. Yes.

Trial Examiner Miller: Was this before or after

the membership [29] meeting at which Mr. Hen-

dricks presented his report?

' The Witness : It was after that.

' Q. (By Mr. Weil) : Was Mr. Hendricks a mem-
ber of the Action Committee ?

1 A. Yes, he was a member of the Action Com-
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mittee at the time the report was made, yes. He
was not a member of the Manpower Availability

Conference Committee.

Q. Was he a member of the Executive Commit-

tee? A. No.

Q. Just a member of the Action Committee. In

the formation of the MAC for use, did the Action

Committee do all of the actual preparation of docu-

ments and mailing lists, and so forth, and so on,

or did the MAC Committee take care of that?

A. That was done subsequently by the MAC
Committee.

Q. At the time the MAC Committee was formed

and there was nothing done except the preliminary?

A. Preliminary language.

Q. The plan of action?

A. The preliminary planning was as to how such

conference could be operated.

Q. Then after the MAC Committee took over

the planning of this MAC, what steps were taken
j

by them? Just go through.

A. The Mac Committee, there were several sub-

committees appointed. Those committees worked, i

One of the committees was assigned to the com-

pilation of the mailing list, other committees were

assigned [30] for the development of forms for

collecting data. A committee was assigned the prob-

lem of investigating the procedures. A committee

was assigned to investigate the facilities required

and how those facilities might be obtained.
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Q. Did all of these committees do the work to

which they were assigned?

A. Substantially, yes.

Q. To whom did these committees report?

A. They reported to me.

Q. At the time the MAC Committee took over

the MAC, was the Action Comimittee entirely sup-

planted in regard to MAC? Did they have any

further to do with them?

A. The Manpower Availability Conference as

one of the proposed actions of the Action Com-

mittee was removed from the jurisdiction of the

Action Committee.

Q. What happened to the Action Committee

after that? A. It is still in operation.

Q. It is still in operation with what end in

view?

A. As original development of actions that

might be used to further the ends of SPEEA.
Q. Inasmuch as these committees reported to

you, perhaps you can answer. Tell us what evolved

from the action of the mailing list committee?

A. A card file of approximately 2800 names and

addresses of employers of engineers. [31]

Mr. Weil: May we go off the record for a few

minutes ?

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

We are in recess for five minutes.

(Short recess.)
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Trial Examiner Miller: The hearing will be in

order.

Q. (By Mr. Weil) : Can you tell me how this

card file was gathered, where the names came from

that are in the card file?

A. This compilation was accomplished by a com-

mittee of approximately a dozen men who searched

in their assigned fields, the technical or trade jour-

nals in which the advertisements for engineers ap-

pear. There was no source of any standardized mail-

ing list. This mailing list was intended to include

all prospective employers of engineers and very

definitely those who were advertising.

Q. The second committee you mentioned, the

committee on forms for the collection of data, what

sort of forms did they undertake to improvise?

A. One was a form to be submitted by each en-

gineer attending the conference for reporting to

SPEEA any offer that he may have received, what

company, keyed with information on his back-

ground as to what his particular field was and his

experience. There was also a form of acceptance

that we intended to obtain, a form for acceptance

data which we intended to obtain from those [32]

men accepting jobs as a result of the Manpower
Availability Conference.

Q. The only forms of data that this committee

was interested in?

A. Also the preparation of an admission ticket

form. There was some consideration of an agree-

ment form wherein the engineer in presenting his
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admission would agree to abide by the rules of the

conference.

Q. You mentioned the committee to investigate

licensing procedure. Would you tell us about that

committee ?

A. This committee actually turned out to be a

committee of one. The man contacted the city clerk

and controller's office to obtain information as to

whether a license was necessary, and to obtain the

city ordinance pertaining to employees agency li-

censing, and the informal questioning regarding the

necessity of obtaining a license for this type of op-

eration.

Q. What information did he obtain?

A. His advice was that the license probably

would not be necessary since the Manpower Avail-

a])ility Conference was to be self-liquidating or non-

profit.

Mr. Perkins: I must object to that. That is

hearsay.

Trial Examiner Miller: The objection is sus-

tained.

Mr. Perkins : May we have that remark stricken ?

Trial Examiner Miller: It will be disregarded

upon my sustaining the objection. [33]

Mr. Perkins: Thank you.

Q. (By Mr. Weil) : What information concern-

ing licensing procedure did the committee report

to you, or the individual who comprised the Com-
mittee, I should say?

A. This sub-committee actually presented a copy
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of the city ordinance to me which was studied in

committee at great length.

Trial Examiner Miller: When you say the city

ordinance, would that be the city ordinance of the

City of Seattle?

The Witness: Yes, it would.

Q. (By Mr. Weil) : What deduction did you

arrive at from the study of, the MAC Committee

arrive at, from the study of this information?

Mr. Perkins: Objection. I believe that is call-

ing for a conclusion, Mr. Examiner.

Mr. Tillman: It is a basis for future action by

the chairman.

Trial Examiner Miller: I will permit the ques-

tion.

The Witness: Would you repeat the question,

please ?

(Question read.)

A. It was deduced that a license was probably

not necessary inasmuch as the conference was to

be a non-profit operation.

Q. (By Mr. Weil) : As a result of that deduc-

tion was licensing then dropped by the committee

as a consideration?

Mr. Perkins : In an effort to avoid interrupting,

may my objection be regarded to be a continuing

objection to this type [34] of examination, as to the

deductions and the conclusions of Mr. Pearson or

the committee to which reference is made here as

to the legal effect of the Seattle city ordinance?

I understand the Examiner has permitted the
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first question. I don't want to repeat the need for

the ruling.

Trial Examiner Miller: I am rather reluctant

to permit a continuing objection to testimony by

way of conclusion, because that comes up x^ossibly

throughout the record. I will permit an objection

to a continuing examination on a particular subject

matter.

Mr. Perkins: The objection I have in mind is so

intended.

Trial Examiner Miller: Very well, you will have

a continuing objection to the examination along the

line so far as laid out with respect to the effect of

the ordinance and the actions of the committee

taken vnXh. respect to the ordinance.

The objection is overruled.

Mr. Perkins: Thank you.

Mr. Weil: I think it would be well if you re-

peated the question.

(The question was read as follows:

'^Q. As a result of that deduction was licensing

then dropped by the committee as a considera-

tion?")

A. Licensing was not dropped, it was decided

that a license would provide insurance against a

possible violation of the city ordinance before the

license was obtained. [35]

Q. (By Mr. Weil) : When was the license ob-

tained ?

A. The license was applied for on January 2, or

about January 12, they appeared before the City
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Commission and the license was not granted at that

time pending a report from the police department

of the City of Seattle.

Q. What year? A. 1952.

Trial Examiner Miller: '52 or '53?

The Witness : '53. Excuse me.

Q. (By Mr. Weil) : Was the license subse-

quently granted?

A. The license was subsequently granted at a

time when I was out of the city.

Q. Who was the individual licensed, or was the

group as a whole licensed?

A. Inasmuch as SPEEA was neither a person,

partnership or a corporation, it was therefore not

competent to obtain a license. The actual license

was issued to Charles Robert Pearson, director of

Manpower Availability Service, Seattle Profes-

sional Engineering Employees Association, Arcade

Building, Seattle.

Q. Was the Executive Committee informed of

the action of the Manpower Availability Confer-

ence Committee in regard to the licensing?

A. The license was obtained upon specific in-

structions received from the Executive Committee,

and a member of the Executive Committee accom-

panied me in making application and in appearing

[36] before the City Council.

Q. You mentioned the committee on facilities.

What did that committee make up?

A. That committee's job was primarily one of

investigation, since it could not be determined the
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full extent of facilities which would be necessary

until response to the invitations were received, but

the facilities committee did conduct extensive in-

vestigation as to what facilities might be available

when the time and requirement arrived.

Trial Examiner Miller: Do I infer correctly,

Mr. Pearson, that you are talking about physical

facitilies in which persons could assemble?

The Witness: Correct, that is correct.

Q. (By Mr. Weil) : Which committee, if any,

drew up the invitation to the MAC?
A. They were members of the Manpower Avail-

ability Conference Committee, perhaps the chair-

man of the Action Committee, and others contrib-

uted thoughts in relations, suggestions, but the in-

vitation was basically my work as a member of the

committee. This form of invitation had been sub-

mitted to the Executive Committee in earlier draft

and had been approved.

Q. The Committee on Forms for the collection

of data, you testified worked out various forms,

among which was a form, which was a form which

was circulated to the membership to apprise them

of the committee. Perhaps you can tell us what that

form [37] included and what the purpose was.

A. The forms to which I had reference were

never completed. It was mentioned as an assign-

ment of committees to develop—for obtaining the

data which was a partial objective^ of the confer-

ence.



204 Boeing Airplane Company vs.

(Testimony of Charles Robert Pearson.)

Q. Those forms were never submitted to the

membership, is that correct?

A. No, those forms were never completed.

Q. Was any submission to the membership made

of any data or questionnaires or similar papers by

the MAC Committee?

A. Before the actual formation of the MAC
Committee there was a questionnaire ballot form

submitted to the entire membership. Further con-

sideration of the Manpower Availability Confer-

ence as a non-strike action was based upon the re-

sults of that polling of the membership.

Mr. Weil: May we go off the record?

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

At this time, pursuant to an imderstanding pre-

viously reached, we will recess until 1 :15 this after-

noon at the same place.

(Whereupon, a recess was taken imtil 1:15

o'clock p.m.) [38]

After recess.

(Whereupon, the hearing was resumed, pur-

suant to the taking of the recess, at 1:15

o'clock p.m.)

Trial Examiner Miller: The hearing will be in

order.
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CHARLES ROBERT PEARSON
resumed the stand, having been previously sworn,

and testified further as follows:

Further Direct Examination

Mr. Weil: I think it might be in order if you

would read the last question and answer, please.

(The question and answer were read as

follows

:

^^Q. Was any submission to the membership

made of any data or questionnaires or similar

papers by the MAC Committee?

^^A. Before the actual formation of the MAC
Committee there was a questionnaire ballot form

submitted to the entire membership. Further con-

sideration of the Manpower Availability Confer-

ence as a non-strike action was based upon the re-

sults of that pollinp; of the membershir)/"')

Mr. Weil: I mil ask the reporter to mark this

and identify this as General Counsel's No. 2, please.

(Thereupon the document above referred to

was marked General CounseFs Exhibit No. 2

for identification.)

Mr. Weil: I will ask the reporter to mark this

as General Counsel's No. 3 for identification.

(Thereupon the document above referred to

was marked General Counsel's Exhi])it No. 3

for identification.) [39]

Q. (By Mr. Weil) : Shomng you General Coun-

sel's No. 2 for identification, is that the submission

that vou made to the membership?
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A. Yes, that is the submission we made to the

membership, including the ballot polled.

Mr. Weil: I offer this as General CounsePs Ex-

hibit No. 2.

Trial Examiner Miller: Is there any objection?

Mr. Perkins: Respondent objects to the admis-

sion of the exhibit marked for identification No. 2,

to the extent that it refers to a so-called "gentle-

man's agreement".

Now, I appreciate that the Trial Examiner may
not be as acquainted as the parties here with the

terminology which was used in the manner that we

refer to by titles that have been used frequently in

the past by the parties, but in view of that it may
be an appropriate time now to discuss the pertin-

ency of that matter with the Trial Examiner and

determine the position of the Trial Examiner with

respect to the relevancy and materiality of any evi-

dence in this case related to the so-called "gentle-

man's agreement".

To the extent that the offered exhibit does not

refer to that, I have no objection.

Trial Examiner Miller: I would like, in view of

your observations, Mr. Perkins, I would like to

have an opportunity to study the exhibit to deter-

mine the connection in which this reference ap-

pears. [40]

I have rather hastily read the exhibit. Insofar

as I can determine, Mr. Perkins, the only reference

to a "gentleman's agreement", is in the second para-
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graph on the first page of the offered exhibit under

the heading ''General Plan''.

Mr. Perkins : I think that is correct.

Trial Examiner Miller: Yes.

On what ground do you feel that the exhibit is

objectionable because of its reference? I mean in

the light of the circumstances under which the

exhibit has been offered, and the state of the record

up to this time, is not any reference to the so-called

''gentleman's agreement" a matter which, if it needs

clarification, one which can be developed in cross

examination, or as a matter of the company's case

in chief?

Mr. Perkins: It can be so developed, but we

consider it to be entirely extraneous to the issues

in this case and, therefore, that we should not be

in a position where we have to go into the matter

as part of cross examination. Our comment goes to

its appropriateness in the case at all.

Trial Examiner Miller: Mr. Weil, any com-

ments?

Mr. Weil: Only this, the fact that it appears

there that anything that appears on that form in

regard to the "gentleman's agreement" I would say

is a certain indication of the validity of the ap-

pearance of the "gentleman's agreement" in this

case. The "gentleman's agreement" the General

Counsel contends is one of the factors which hnul

to the action taken in this case. It [41] is one of

the factors that has been arising throughout the

course of bargaining. It is one* of the features to
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which the union has objected and about which

some of the negotiating sessions have concerned

themselves. I believe it is inseparable from the issue

as presented.

Mr. Perkins: We contend that it isn't properly

a part of the issues, but through an attempt to

suggest the method of proceeding with this hear-

ing may I suggest in that connection that there is

nothing before the Trial Examiner at this time on

that point. That is, there has been no definition in

these proceedings as to what the Greneral Counsel

contends the so-called "gentleman's agreement" to

be. And absent such a definition, and actually ab-

sent any facts in the record which would throw

any light on what the contention of the General

Counsel is, I withdraw my objection. But I didn't

want to be in a position of being later inconsistent

when evidence was introduced or offered as to what

the contention of the General Counsel is with re-

spect to the gentleman's agreement, and at that

time be inconsistent and thereby not properly in

a position to preserve my complete objection to

this gentlemen's agreement as a factor in the case,

or as an issue, on the grounds of its relevancy and

its materiality.

Trial Examiner Miller : Very well, I think I un-

derstand your problem.

At this time I will overrule the partial objection

to [42] General Counsel's 2 and order that it be

received in evidence as offered. However, my action

in doing so preserves to the respondent company



National Labor Relations Board 209

(Testimony of Charles Robert Pearson.)

the full benefit of its position in that matter, and

you will be fully at liberty when the matter arises

in testimonial form to pursue any contention that

you wish to make with respect to the appropriate-

ness of it in regard to the gentlemen's agreement.

The exhibit is received.

(The document heretofore marked General

Counsel's Exhibit No. 2 for identification, was

received in evidence.)

[See page 477.]

Q. (By Mr. Weil) : Mr. Pearson, are you

familiar with the result of the balloting or the re-

sult of the poll made by this ballot?

A. The results of the poll were reported to the

Executive Committee and those results were re-

ported to the membership by an area news repre-

sentative, news letter.

Q. Can you tell me offhand what the results

were, approximately?

A. The results were some 800 replies received

overwhelmingly in favor of holding the Manpower

Availability Conference.

Q. Can you tell me offhand how many, percent-

agewise, how many of the persons who returned this

ballot pledged the first pledge, that is, to attend

this conference, "T pledge to attend this conference.

T desire to change companies and nntliorizo tlie

Executive Committee to notify Boeing of my in-

tention not more than two weeks prior to the con-

ference."
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Mr. Holman: Counsel, couldn't we stipulate as

to the results of these polls? [43]

Mr. Weil: I don't know what the results are.

I'm looking for the newsletter.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller : On the record.

Discussion off the record indicates that the par-

ties are ready to stipulate with respect to the pend-

ing question. I understand that Mr. Weil is pre-

pared to state the stipulation.

You may proceed.

Mr. Weil: It is stipulated that in answer to

pledge number 1, which I have already read into

the record, the total of 872 responses, 10 individuals

signed pledge number 1.

Mr. Perkins: My suggestion was that we iden-

tify the pledge descriptively by the nature of the

pledge.

Mr. Weil: I just read that one in. In my ques-

tion I read the entire pledge niunber 1 in. However,

I will read it in again.

Mr. Holman: How about repeating it for stipu-

lation?

Mr. Weil: That pledge is stated as follows: ^^I

pledge to attend this conference. I desire to change

companies and I authorize the executive committee

to notify Boeing of my intention not more than two

weeks prior to the conference".

Mr. Hilman : Did we get the percentages and the

names, the number?
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Mr. Weil : Yes.

Trial Examiner Miller: He mentioned the num-
ber but no [44] percentage.

Mr. Weil: One, 15 per cent.

Mr. Holman: That is 10 names?

Mr. Weil: Ten names.

Pledge No. 2, ''I pledge to attend this confer-

ence and I desire to change companies, but I desire

not to disclose my intention to Boeing."

Eighty-six responses, percentage 9.86 per cent.

Pledge No. 3, ^^I pledge to attend this confer-

ence but do not necessarily desire to change com-

panies at this time (those signing this pledge may
not be called upon to attend if facilities and time

do not permit)". Four hundred twenty, a percent-

age of 48.28.

Pledge No. 4, ^^I am willing that the conference

be conducted but I will not participate." Three

hundred twenty-one votes, percentage of 36.82.

And No. 5, "I desire that no conference be con-

ducted". Thirty-four votes, percentage 3.89.

Mr. Perkins: Respondent is so willing to stip-

ulate.

Trial Examiner Miller : Very well, on that state-

ment of the stipulation.

Mr. Cluck?

Mr. Cluck: We stipulate.

Trial Examiner Miller: Very well, the stipula-

tion is noted for the record.

Mr. Perkins: May it also be stipulated that
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those [45] percentages are percentages of the total

number of ballots or pledges returned^

I think that mathematically appears to be that.

It might be clarified in the record.

Trial Examiner Miller: May the stipulation be

so expanded?

Mr. Weil: I am willing.

Mr. Cluck: We stipulate.

Trial Examiner Miller: Very well.

Q. (By Mr. Weil) : Mr. Pearson, awhile ago

we were going over the organization of the Man-

power Availability Conference Committee. Was a

table of organization drawn up to set forth the

material that we went over, that is to say, how the

committee was to function, what sub-committees

were to function?

A. There was a table so drawn up for the in-

formation of the Executive Committee.

Q. Who drew that table up?

A. The committee, the MAC Committee.

Q. The committee as a whole. Showing you

General Counsel's Exhibit No. 3 for identification,

is that the table that you drew up?

A. Yes, it is.

Mr. Perkins: No objection.

Mr. Weil: I wish to offer General Counsel's

Exhibit 3 for identification.

Trial Examiner Miller: There having been an

indication [46] that there is no objection. General

Coimsel's 3 will be received in evidence.
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(The document heretofore marked General

Counsel's Exhibit No. 3 for identification, was

received in evidence.)

[See page 483.]

Q. (By Mr. Weil) : Mr. Pearson, how did you

happen to be appointed to the position you held in

the MAC Committee, do you know?

A. Because I had been interested in it, in the

Action Committee work.

Q. Who appointed you?

A. The Executive Committee approved the ap-

pointment by the chairman of the Action Com-

mittee.

Q. Did the Chairman of the Action Committee

then designate to you that you were so appointed?

A. The Chairman of the Action Committee no-

tified me by telephone that I was appointed to

head up the MAC Committee.

Q. When did this take place, approximately?

A. It was either in August or September of

1952.

Q. Did you have any contact with the Execu-

tive Committee as ChaiiTnan of the MAC Com-

mittee, any direct contact?

A. We reported directly to the Executive Com-

mittee.

Q. How did you report to them?

A. By letter or memoranda.

Q. Were you responsible to the Executive Com-

mittee ?
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A. We were responsible to the Executive Com-

mittee. [47]

Q. When your committee arrived at a plan of

action or at a step in your plan of action, did you

check out your individual steps with the committee

or did you present them with merely an accomp-

lished fact, the full plan?

A. I believe they were notified step by step, but

not to ultimate detail.

Q. The General Counsel's Exhibit No. 3, which

is the plan of organization of the Manpower Avail-

ability Conference, gives the duty of invitation sub-

committee to assemble the list which we have dis-

cussed earlier, to send out the letter of invitation.

Who determined when the letter of invitation should

go out?

A. That would be the Executive Committee.

Q. The governing body of SPEEA. How did

they let you know that you should send out the let-

ters at a specific time? How were you informed?

A. I was advised by telephone that the Execu-

tive Conmiittee had—that the Executive Committee

instructed me to obtain the necessary licensing for

SPEEA so that the invitations might be sent out.

Q. When was this?

A. In December 1952.

Trial Examiner Miller: Who so instructed you,

do you know?

The Witness : I believe that was from Dan Hen-

dricks, who at the time was a member of the Ex-
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ecutive Committee, and the Executive Committee's

liaison officer from the MAC Committee. [48]

Q. (By Mr. Weil) : The ballot which was sent

out and which was reported, did you state when
that was sent out? I don't believe you did. Would
you state when it was sent out?

A. The ballot was sent out, I believe, in Sep-

tember of 1952.

Q. Can you tell me when the report was made
on the results of the ballot?

A. The results of the ballot were reported to

the membership the first portion of October 1952.

That was in a publication authorized by the Ex-

ecutive Committee.

Q. (By Trial Examiner Miller) : Mr. Pearson,

General Counsel's 3 which gives the organization

of the various sub-committees of your Manpower

Availability Conference Committee bears a date in

the lower right-hand corner of the first page of

10-17-52. I presume that is October 17, 1952. Is that

an indication that the date on which this outline

of committee organization was prepared?

A. It appears that I was in error as to the exact

date. I would understand from the reference to the

exhibit that the date on the exhi])it is correct, that

I was previously mistaken, if I said otherwise.

Q. Your recollection, then, now is that October

17, 1952, was the date on which this original scheme

for the Manpower Availability Conference Com-

mittee was reduced to writing ? A. Yes.

Q. If the Manpower Availability Conference
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Committee was thus [49] organized sometime in

October, what is your recollection now as to the

timing of the ballot?

A. The timing of the ballot was, to the best of

my recollection, September.

Q. Before this docimaent was prepared?

A. Yes, sir.

Q. By "this", I mean General Counsel's 3.

A. Right.

Trial Examiner Miller: Very well.

Q. (By Mr. Weil) : Who was in charge of draw-

ing up and sending out that ballot?

A. That ballot was, I believe, compiled by the

Action Committee.

Q. Of which you were a member?

A. Of which I was a member.

Q. Will you explain the reason for the interval

between the early part of October when the results

of the ballot were published and January when the

MAC was swung into action by your getting a

license ?

A. The Manpower Availability Conference Com-

mittee was instructed by the Executive Committee

to proceed with plans but to take no overt action,

or no publication, during the period which was

—

which was most of October 1952.

Q. Was a reason given you for those instruc-

tions or not ?

A. The Executive Committee indicated that

there were sub-committees [50] of the negotiating

committees assigned to collect and analyze certain
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other data pertinent to the negotiations, and that

no open action or open publication of other actions

under consideration should be made.

Q. (By Trial Examiner Miller) : How were you
informed of this determination by the Executive

Committee *?

A. By an area representative news letter issued

in the first week of October.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Weil) : Will you explain what an

area representative is and the function?

A. The area representative, shall we say, system,

is a loosely organized channel of information

through individuals from the Executive Committee

to the membership through an organized chain of

individuals.

Q. Does the area representative system function

both ways? Does it take, carry, news from the men

to the committee as well as from the committee to

the men?

A. The area representative news, the area rep-

resentative system, is so designed.

Q. How are the area representatives selected,

by whom?
A. They are appointed by a chain of authority,

by the Executive Committee. [51]

Mr. Weil: Mr. Examiner, does that give you

enough information? I plan to go into this more

fully with another witness.



218 Boeing Airplane Company vs,

(Testimony of Charles Robert Pearson.)

Trial Examiner Miller : Very well. It is sufficient

for the purpose now.

Mr. Weil: Thank you.

Q. (By Mr. Weil) : Who publishes the area rep-

resentative news letters?

A. At that time the area news, area representa-

tive central committee handled the function of

actual compilation of the printing of the news

letters.

Q. Who determined what goes into this news

article ?

A. At the time under discussion the Executive

Committee appointed a liaison officer to monitor

and approve all news letter material.

Q. After the period during which you were in-

formed that you were not to go ahead with any

overt action, what steps did the MAC Committee

under your chairmanship take?

A. Actual detailed planning?

Q. Yes.

A. And the compilation of mailing lists, which

has been referred to.

Q. When were you informed, or were you in-

formed, that the moratorium was over, that you

could go ahead with action ?

A. We were not authorized to proceed until the

latter part of December. [52]

Q. I believe you testified that at that time you

went ahead with the licensing and took out your

license, is that correct? A. Yes, sir.

Q. Did you draft, you, as a committee again,
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draft the invitation to the Manpower Availability

Conference that was mailed out ?

A. The drafting of the invitation was strictly a

committee function.

Q. Did the committee submit that to the Execu-

tive Committee? A. Yes.

Q. The Executive Committee api)roved it as it

stood, as submitted?

A. I do not recall whether the Executive Com-
mittee made any actual changes in the letter of invi-

tation. See, actually this invitation had been pre-

pared, the plans had been made to conduct the con-

ference, in the early portion of December, then, and

that action was delayed by the Executive Committee.

Q. Did the Executive Committee approve the

form in which it finally went out? A. Yes.

Q. (By Trial Examiner Miller) : Can you give

us the timing of these various events, that is, the

time at which the draft of the invitation was com-

pleted, the time in which it was submitted to the

Executive Committee for consideration, and the

time in which this approval was given?

A. I do not recall detail, but it is my memory

that one draft [53] of the invitation was submitted

to the Executive Committee concurrent with Gen-

eral Counsel's No. 3, which would be October 17th.

Q. I see. As you now recall it, did the Executive

Committee indicate its approval of the invitation

letter?

A. As text, not as—not with authority to do any

releasing.
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Q. They approved the text sometime early in

December, you said? Or did I understand you cor-

rectly ?

A. They approved the release of it in the latter

part of December 1952.

Q. At that time they told you to go ahead with

the planning and organization of the conference?

A. A plate had actually been made of the invi-

tation much earlier for release in November, and

that was approved by the Executive Committee, and

when it Avas held up the dates entered in the invi-

tation had expired, and so it was necessary to do

some cutting and revision to the plates before it

could be released in January.

Q. I see. So that actually, if I understand you,

the sense of your testimony correctly, then, the

final draft of the invitation letter was actually ready

at sometime in November and approved as to text

by the Executive Committee, but the letter was nol

actually sent because there was what Mr. Weil has

described as a moratorivim, and if I understand the

further sense of your testimony correctly, that mora-

torium, or suspension of action, was [54] lifted

sometime late in December, at which time the text

of the letter was redrafted to indicate revised dates ?

A. Correct.

Trial Examiner Miller : Very well.

Q. (By Mr. Weil) : Was the company informed

of the intention of the SPEEA to run this con^

ference ?

Trial Examiner Miller: Mr. Weil, do you mean
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was the company officially informed, or are you
asking the witness whether the company was aware
of it?

Mr. Weil: Whether the company was officially

informed by the committee.

A. The company was sufficiently informed hj the

Executive Committee by a letter in early January,

to which a copy of the invitation was appended.

Mr. Weil: Will you mark this as General Coun-

sel's No. 4 for identification, please?

(Thereupon the document above referred to

was marked General CounseFs Exhibit No. 4

for identification.)

Q. (By Mr. Weil) : Showing you General Coun-

seFs Exhibit No. 4 for identification, is that a copy

of invitation that was mailed out?

A. That is the invitation.

Mr. Weil: I would like to offer General Coun-

sel's No. 4 for identification.

Trial Examiner Miller: Ts there any objection?

Mr. Perkins: No objection.

Trial Examiner Miller: Hearing no objection,

General Counsel's No. 4 will be received in evidence

(The document heretofore marked for id(^ii-

tification as General Counsel's Exhibit No. 4,

was received in evidence.)

[See page 486.]

Q. (By Mr. Weil): Mr. Pearson, did you see

the letter which accompanied tlie invitation that

went to the company?

A. No, sir. That letter was sent to the company
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by the Executive Committee while I was out of

town on company business.

Q. Did you take actual part in the mailing out

of these invitations?

A. No. The actual mailing was accomplished

while I was out of the city.

Q. Did you take part in inserting the invitation

in their envelopes? A. No, sir.

Q. Did you take part in addressing the enve-

lopes? A. No, sir.

Q. Were any of these jobs done under your

supervision ?

A. The actual accomplishment of that mailing

was under the direction of Mr. Hendricks who had

my power of attorney for that purpose.

Q. Why did you find it necessary for you to

give him your power of attorney? [56]

A. Because I was sent out of town on company

business.

Q. When did you leave town?

A. It was either January 14 or 15.

Q. Had you at that time been instructed as to

the date on which the conference was fimally to

have been held?

A. The date as tentatively set by the Manpower

Availability Conference Committee was the date

given in the invitation.

Mr. Perkins : Do you care to identify in the rec-

ord at this time the letters that you are asking

about, that is, the

Mr. Weil : Did you find it ?
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Mr. Perkins: I can get it for you right now.

Mr. Weil : I can put it in when Mr. Gardiner is

on the stand.

Mr. Perkins : Is this the letter to which you have

reference ?

Mr. Weil : Yes.

Mr. Perkins : It is undated, but do you intend

to mark that as a separate exhibit?

Mr. Weil : Yes.

Mr. Perkins : May we have it so marked so that

I can refer to it?

Trial Examiner Miller : Very well.

Mr. Perkins: Then it is General Counsel's No. 5.

Mr. Weil : Yes.

Mr. Perkins : The way the record shows is that

General [57] CounseFs Exhibit No. 5 for identifi-

cation bears a notation on the bottom as follows:

"Received 1/23/53".

Is there any contention that that date is not cor-

rect?

Mr. Weil: No.

Mr. Perkins: I make that remark because the

exhibit itself is undated.

Trial Examiner Miller: Yes.

Mr. Perkins: There is no objection from tlu^

respondent as to the admission of that exhibit.

I also have photostatic copies of the exhibit if

General Counsel wishes to adhere to the ruli^ wliicli

requires two copies.

Trial Examiner Miller: Very well. Since the

witness indicated that he had no personal knowledge
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with respect to the dispatch of the letter of notifi-

cation to the company, which is the subject of Gen-

eral Counsel's Exhibit 5 for identification, do I take

it that the exhibit is being admitted by stipulation

as the letter which was sent and which was received

on the date shown, on or about the date shown, in

the added material at the bottom by Mr. Perkins?

Mr. Perkins : Respondent is willing to stipulate.

Mr. Weil : General Counsel is willing to stipulate.

Mr. Cluck : We so stipulate.

Trial Examiner Miller: Off the record. Off the

record.

(Discussion off the record.) [58]

Trial Examiner Miller: On the record.

As a result of discussion off the record, the Trial

Examiner has been supplied with conformed copies

of the original letter sent, addressed to Mr. A. F.

Logan by Mr. E. M. Gardiner, and on the basis

of the understanding expressed on the record before

our discussion off the record, I will at this time, pur-

suant to the stipulation, receive General Counsel's

Exhibit No. 5 in evidence, the understanding being,

as I view it, that the letter which is the subject of

General Counsel's 5, whatever its method of dis-

patch and time of dispatch, was received by a rep-

resentative of Boeing Airplane Company on the

date and at the time shown by the notation in hand-

written form at the bottom.

Mr. Perkins : And it may be further understood

that a copy of General Counsel's Exhibit 4 was at

that time attached to General Counsel's 5.
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Trial Examiner Miller: So stipulated, yes.

Mr. Weil : So stipulated.

Mr. Cluck : So stipulated.

Trial Examiner Miller: Very well, the stipula-

tion is noted for the record and General Counsel's

5 will be received in evidence.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 5

for identification, and was received in evidence.)

[See page 493.]

Q. (By Mr. Weil) : Mr. Pearson, after you de-

parted on company [59] business to the south, what

was the next thing you had to do with the MAC?
A. I was advised that the invitation had been

sent out in my absence, and on or about the 24th

of January I received a telegram from the com-

pany instructing me to discontinue my plant visit

and return to the Seattle plant.

Q. Did you so return? A. I did.

Q. What occurred on your return?

A. Upon my return to the plant I was instructed

to work on my trip report for something over an

hour, and at the end of this time I was escorted

into Mr. Logan's office where I was held incom-

municado from other members of the

Q. (Interrupting) : Who escorted you into Mr.

Logan's office?

A. The escort was Mr. Woody McKissick of

the personnel section of the engineering department.

Q. What happened after you entered ATr. Lo-

gan's office?
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Q. (By Trial Examiner Miller) : Before we go

any further, can we get the date of your return and

the date on which you were taken to Mr. Logan's

office ? A. January 27, 1953.

Q. (By Mr. Weil) : What happened after you

went into Mr. Logan's office?

A. I was questioned

Q. (Interrupting): Who was present? [60]

A. Present at the meeting with Mr. Logan was

Mr. A. A. Soderquist, staff engineer, and myself.

Q. Did Mr. McKissick remain?

A. Mr. McKissick left.

Q. What took place at this meeting? What was

said?

A. I was questioned concerning the signature on

the Manpower Availability Conference invitation;

and my request that other, that SPEEA represen-

tatives whether or not concerned be present was

denied; upon at least two occasions my request to

communicate with them by telephone was denied.

Q. (By Trial Examiner Miller) : Did you name

any specific persons that you wanted present?

A. I specifically named Mr. E. M. Gardiner, the

Chairman of SPEEA, and Mr. Dan Hendricks,

member of the SPEEA Executive Committee and

the liaison officer for Manpower Availability Con-

ference Committee.

Q. Did you specifically name any persons that

you wanted to communicate with by telephone?

A. I believe the answer is no.
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Q. (By Mr. Weil) : Do you recall anything fur-

ther that took place at this meeting?

A. During the first part of the meeting I per-

sonally kept complete notes of everything that was
said by myself, and as much of what was said by

Mr. Logan as it was possible for me to reduce to

writing, and to the best of my knowledge, Mr.

Soderquist [61] contributed only minor correction

to the whole proceeding in Mr. Logan's discourse

that was taken down by the secretary.

Q. Do you have those notes?

A. Yes, I have the original of those notes.

Q. Where are they ?

Trial Examiner Miller: The witness indicates a

point in the hearing room.

The Witness: In my briefcase.

Mr. Perkins : I have a typewritten copy of what

I regard as an original of those notes and I will

stipulate that they may go in without objection as

far as respondent is concerned.

Trial Examiner Miller : Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Let the record show that during the period of

discussion off the record the Trial Examiner ex-

plored with the parties the possibility of reaching

an agreed understanding as to what transpired at

the meeting to which the witness has been referring

by reference to an agreed transcript of the conver-

sation that then took place. The discussion off the

record has indicated to me tliat tlio notes which
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Mr. Pearson may have and the notes which are

in the company's possession may relate to different

portions of the conference, and with the thought

in mind that the discussion in evidence of both sets

of notes will, in all probability, not involve us in

conflict, but that the two notes may together pro-

vide a more accurate picture of what occurred, I

am permitting the General Counsel to proceed at

this time along the line indicated previously.

You may go ahead, Mr. Weil.

Mr. Weil: The notes that Mr. Pearson took I

wish to use, in other words, only up to the point

when the stenographer came in. From that time we

are in agreement.

Trial Examiner Miller: Very well.

Off the record.

(Discussion off the record.)

Trial Examiner Miller : On the record.

We will have a 5-minute recess.

(Short recess.)

Trial Examiner Miller: The hearing will be in

order.

Mr. Weil: Did you find from your perusal if

there is anything to object to?

Mr. Perkins : May I ask some preliminary ques-

tions? Has this been marked for identification?

Mr. Weil: I will propose that it be marked for

identification, but I don't propose to offer it.

Trial Examiner Miller: I am not quite sure I

imderstand you. You propose to mark it for identi-

fication but not to offer it?
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Mr. Weil: I don't.

Trial Examiner Miller : I gather you merely wish

to use it [63] for purposes of examination of the

witness ?

Mr. Weil : That is correct.

Q. (By Mr. Perkins) : Referring to the booklet

that you have produced here which is a writing

notebook, Mr. Pearson, is that your handwriting in

that book ? A. Yes, sir.

Q. You had that book with you when you went

to Mr. Logan's office on the occasion that you men-

tioned? A. That is right.

Q. And you took it with you for the purpose of

making notes of the conversation that you had with

him at that time? A. That is correct.

Q. And you studied these notes afterward?

A. Yes.

Q. And formed an opinion as to whether they

reflect accurately the conversation that took place

at this time?

A. The accuracy of those notes is limited only

by my ability to write fast enough to keep up with

the conversation.

Mr. Perkins: If counsel wishes to have that

marked as an exhibit, respondent has no objection

to its going into evidence.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Weil: Would you mark this as General Coun-

sel's No. 6?
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(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 6

for identification.) [64]

Trial Examiner Miller : As a result of discussion

off the record, it is my understanding that the par-

ties have reached an agreement as to the method by

which our record may be made to reflect Mr. Pear-

son's notes with respect to the conversation which

occurred in Mr. Logan's office. It is my understand-

ing that the parties have agreed to the submission

in evidence of the actual notebook in which Mr.

Pearson made his notes to be marked for identifi-

cation at this time as G-eneral Counsel's 6.

Mr. Perkins: Off the record.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Weil: Will you mark this as General Coun-

sel's Exhibit No. 7?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 7

for identification.)

Trial Examiner Miller : Let the record show that

during the period of discussion off the record Mr.

Perkins provided Mr. Weil with a copy of the tran-

script made of the stenographic notes taken during

the latter portion of the conference in Mr. Logan's

office to which reference has already been made on

our record, and that at Mr. Weil's request the re-

porter marked the transcript so furnished as Gen-

eral Counsel's 7 for identification. [65]
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Mr. Perkins: To which respondent has no ob-

jection.

Trial Examiner Miller: There has been no for-

mal offer yet.

Mr. Weil: I am about to offer it.

Trial Examiner Miller: Actually, we don't have

any formal offer. I have been assuming you will all

along and I think our discussion on the record will

show as we have been going on and off that 6 would

be offered, but we don't have a for^nal offer of 6

and we don't have a statement on the record that

6 will be withdrawn for the purpose of making

conformed copies.

Would you state your understanding with respect

to General Coimsel's 6 and 7?

Mr. Weil : It is the understanding of counsel that

General Counsel's Exhibits 6 and 7 will be offered,

will be stipulated as the transcripts of the conver-

sation testified to by the witness. General Coimsel's

6 it is stipulated will be withdrawn and copies sub-

stituted.

Trial Examiner Miller: So understood, yes.

Mr. Perkins: No. I would prefer to stipulate

that General Counsel's Exhibit 6 for identification

upon offer will be introduced in e\idence without

any objection on the part of respondent, and that

General Counsel's Exhibit 7 is stipulated to be an

accurate recount of the conversation that trans-

pired in the latter part of the T.ogan-Pearson con-

ference on January 27, 1953.
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Trial Examiner Miller: And that it may be so

received. [66]

Mr. Perkins: And that it may be so received.

Trial Examiner Miller: I think that is possibly

a more accurate statement.

Mr. Tillman: Further, that if the witness were

to testify concerning his notes, he would testify in

confirmance thereto.

Mr. Perkins: Yes, I will so stipulate.

Trial Examiner Miller: So understood, gentle-

men?

Mr. Cluck : So understood.

Trial Examiner Miller: Very well, the stipula-

tion is noted for the record. ^
Pursuant to the stipulation, General Counsel's

Exhibits 6 and 7 for identification will be received

in evidence, and permission given for the physical

withdrawal of General Counsel's 6 and the substi-

tution of conformed copies.

(The documents heretofore marked for iden-

tification as General Counsel's Exhibits Nos. 6

and 7, were received in evidence.)

[See pages 494-499.]

Mr. Weil: One more word in that connection.

I would like to point out on the record that Gen-

eral Counsel's 6 includes only the first three pages

of a bound notebook.

Trial Examiner Miller: Very well.

Q. (By Mr. Weil) : After the conversation

which took place then with Mr. Logan, were you

i
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dismissed in accordance mth the words in that con-

versation ?

A. Mr. Logan's conchiding statement was that

I was dismissed as of that time. [67]

Q. Were you subsequently given a dismissal no-

tice and actually taken off the payroll?

A. Yes.

Q. By "dismissed'', I mean dismissed from the

employ of the company. Does your answer still

stand? A. Yes, sir.

Mr. Perkins: The answer admits discharge.

Mr. Weil: Would you mark this as General

Counsel's Exhibit 8, please, for identification?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 8

for identification.)

Q. (By Mr. Weil) : When you were dismissed

from the employ of the company were you given a

dismissal notice? A. Yes, sir.

Q. Handing you General Counsel's 8 for iden-

tification, is that a photostat of the original dis-

missal notice that you were given?

A. Yes, sir, that is the photostat of the dis-

missal.

Mr. Weil : Will counsel stipulate that this photo-

vstat is a true copy of the original?

Mr. Perkins: Yes.

Mr. Weil: I would like to offer General Coun-

sel's Exhibit 8 for identification.

Mr. Perkins: No objection.
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Trial Examiner Miller: General Counsel's Ex-

hibit 8 will be received in evidence. [68]

(The document heretofore marked General

Counsel's Exhibit No. 8 for identification, was

received in evidence.)

[See page 499.]

Q. (By Mr. Weil) : After you left this meet-

ing, Mr. Pearson, what did you do?

A. At the end of the meeting I was permitted

to contact Mr. Gardiner and Mr. Hendricks by

telephone while Mr. Logan's secretary was tran-

scribing her notes of the latter portion of the con-

versation. In those conversations arrangements were

made that I would meet with the Executive Com-

mittee after leaving the premises of the company.

Q. Did you attend any conference with the Ex-

ecutive Committee aboiit your discharge?

A. The same afternoon, yes, sir.

Q. Did you attend any further conferences of

the Executive Committee, or meetings of the Ex-

ecutive Committee regarding your discharge?

A. Yes.

Q. When?
A. You mean subsequent to January 27th?

, Q. Subsequent to your discharge.

Mr. Perkins: I am not quite clear. Are these

company meetings that you are referring to or are

these intra-union meetings? You are not talking

about meetings between company and SPEEA ?

Mr. Weil: I am talking about meetings within

the union.

I
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The Witness: There was such a meeting on the

afternoon of [69] January 27th at which I was in

attendance.

Q. (By Mr. Weil) : Were there any other meet-

ings at which you were in attendance thereafter?

A. Yes.

Q. When?

A. Executive Committee meetings of the next

two or three weeks.

Q. Did you attend all of the Executive Com-
mittee meetings thereafter or several such meet-

ings? A. I believe so.

Q. You believe you attended all or do you be-

lieve you attended several?

A. Several. Excuse me.

Q. To your knowledge, did the Executive Com-

mittee take any action resulting from your dis-

charge ?

A. The Executive Committee drafted a letter to

the company requesting that the matter be nego-

tiated.

Q. Was the matter negotiated?

A. Meetings were held with the company, yes.

Q. Did you attend those meetings?

A. I attended one of those meetings which was

not an official negotiating meeting, as near as I can

determine, but the actual negotiations did not in-

clude—I was not present. Excuse me.

Mr. Weil: Mr. Examiner, I won^t go into the

matter of these meetings with this witness any



236 Boeing Airplane Company vs,

(Testimony of Charles Robert Pearson.)

further, because I shall put that on with other

witnesses. [70]

Trial Examiner Miller: Very well.

Q. (By Mr. Weil) : Did you subsequently re-

ceive a letter from the company reviewing your

discharge or your termination?

A. Yes, sir.

Q. Can you tell me when that was received?

A. I believe it was the early part of March

1953.

Mr. Weil: Will you mark this, please, as Gen-

eral Counsel's Exhibit No. 9?

(Thereupon the document above referred to

was marked General Coimsel's Exhibit No. 9

for identification.)

Mr. Perkins: No objection.

Q. (By Mr. Weil) : Showing you General Coun-

sel's Exhibit No. 9 for identification, is that thp

letter you received? A. Yes.

Mr. Weil: I would like to offer General Coun-

sel's Exhibit No. 9 for identification.

Trial Examiner Miller: Is there any objection?

Mr. Perkins: No objection.

Trial Examiner Miller: General Counsel's Ex-

hibit No. 9 will be received in evidence.

(The document heretofore marked General

Counsel's Exhibit No. 9 for identification, was

received in evidence.)

[See page 500.]

Q. (By Mr. Weil) : Does the date on General



National Labor Relations Board 2M

(Testimony of Charles Robert Pearson.)

Counsel's No. 9 refresh your memory about when
you received it? [71] A. Yes.

Q. Did you receive that letter on or about the

date that is written on that letter?

A. I believe that was within a day or so after

the date of that letter, yes.

Q. Were you subsequently re-employed l)y the

company, by the respondent?

A. Yes, on or about March 17.

Q. What did you do in the meantime in that

period between your discharge and your re-employ-

ment?

A. For that period I was working for the

Seattle Professional Engineering Employees Asso-

ciation on their office staff.

Q. Are you presently working for the respond-

ent? A. Yes.

Q. On your reinstatement or re-employment by

the company, were you reinstated completely to the

position you held when you were discharged?

A. I was re-employed in the same crew, yes, sir.

Q. Were you re-employed, were you reinstated

in the rights which may have occurred to you as

a result of the seniority you had built up there, to

your knowledge?

A. That has been rather difficult to determine,

but it appears that the answer would now ])e yes.

Mr. Weil: That is all.

Trial Examiner Miller: Mr. Cluck? [72]

Mr. Cluck: Not at this time.

Trial Examiner Miller: Mr. Perkius?
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Mr. Perkins: Thank you, yes.

Cross Examination

Q. (By Mr. Holman) : Mr. Pearson, when did

you first go to work for Boeing?

A. September 1940.

Q. September 1940. And calling your attention

to the fall of 1951, in what capacity did you work

for Boeing?

A. In the fall of 1951 I was transferred, or in

the late summer, to the pneumatics group, on the

B-52. My position

Q. (Interrupting) I don't think I understood

the last statement.

A. My position has been that of engineering

designer since, I believe, the spring of 1952.

Q. When did you first join SPEEA?
A. In the spring of 1951.

Q. Spring of 1951. How long had SPEEA been

operating at that time, if you know, at the Boeing

plant?

A. Since around 1945 or so. I am not sure.

Q. What offices have you held in SPEEA dur-

ing the year of 1951? What offices did you hold, if

any? A. None in 1951.

Q. Were you active on any committees in 1951 ?

That is committees of SPEEA I am referring to.

A. I was active on an insurance committee for

a short time but I do not recall the date.

Q. When did you first become active on the
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Action Committee to which reference was made in

your direct examination?

A. In the summer of 1952.

Q. The summer of 1952. How long had the Ac-

tion Committee been going on at that time ?

A. To the best of my recollection, since the fall

of 1951.

Q. Who was the head of the Action Committee

in the fall of 1951?

A. I believe that would be James B. Williams.

Q. James B. Williams. Now, the Action Com-

mittee was formed, was it, to consider various types

of non-strike action? A. Yes.

Q. And the Manpower Availability Conference

was one of those types of actions?

A. (Witness nods.)

Trial Examiner Miller: Let the record show the

witness nodded his head in the affirmative.

Q. (By Mr. Holman) : You were familiar with

the purpose and the activities of the Action Com-

mittee during the fall of 1951? That is, as a mem-

ber of SPEEA?
A. I was present at a general membership meet-

ing at which the Action Committee made a report.

Q. You spoke of a report that had been pre-

pared at the end of 1951. Is that correct? A report

with respect to possible [74] action that could be

taken?

A. Yes. This was at the close of the negotia-

tions, approximately near the time that the vote was

taken on an earlier contract.
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Q. That report indicated certain types of ac-

tions short of a strike that could be taken, is that

correct? A. Yes, sir.

Q. And the Manpower Availability Conference

is one of those types of action?

A. Yes, sir.

Q. And other types of action were refusal to

punch time clocks?

A. I do not recall whether that was in that

particular report or not.

0. Was that a form of action which was later

considered bv the Action Committee?

A. It was discussed in the Action Committee as

a possible action.

Q. You mentioned other forms of action short

of a strike, other than the Manpower Availability

Conference. What forms did those suggested lines

of action take other than the MAC ?

Trial Examiner Miller: Are you speaking now
about the fall of 1951, the earlier report to which

the witness previously referred?

Mr. Holman: Yes, that is correct. [75]

Trial Examiner Miller: Very well.

A. My memory isn't good enough to remember

the details of that report even to the extent of the

suggestion—failure to pimch time clocks. I don't

recall.

Q. (By Mr. Holman) : I don't expect you, Mr.

Pearson, to remember all the details. I am just try-

ing to inquire as to what other non-strike actions
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were contemplated as you testified in direct exam-

ination other than the MAC?
A. Are you speaking of 1951 or '52?

Q. You don't recall any, 1951?

A. I was not in the Action Committee at that

time.

Q. I understand that, but do you recall any?

If you don't recall, that is all I am asking.

A. Not well enough to give any

Q. (Interrupting) How about in 1952, then?

A. There is in existence a fairly complete re-

port of what the Action Conmaittee reported to the

general membership.

Q. When was that made up, more or less?

A. In the summer of 1952.

Q. Could it have been around August?

A. I think that that would be about right.

Q. I am holding in my hand what has been en-

titled "Proposal for SPEEA'S plan of action",

which appears to be signed by the Action Com-

mittee. Is this the report to which you make refer-

ence? [76] A. Yes.

Q. Calling your attention to the last page on

this report, in item 3 it indicates that one of the

actions is to stop punching time clocks.

A. Yes.

Q. What other actions were considered besides

stop punching time clocks by the Action Committee

in the MAC?
A. Would you care for me to read from that

report ?
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Q. Well, the General Counsel can put the re-

port in if he wishes. I am asking for your recol-

lection at the moment.

Mr. Tillman: I would like to interpose an objec-

tion as to materiality to any further types of action

that this Action Committee may have engaged in.

Trial Examiner Miller: What is the materiality,

Mr. Holman?

Mr. Holman: The materiality of this is that the

type of action which the SPEEA engaged in is

similar and has been allied to the type of action

which the Manpower Availability Conference is

presently involved in. This goes to the question as

to whether the SPEEA was bargaining in good

faith, which is part of the contention in the com-

plaint, good faith being that they were on the Boe-

ing payroll and nevertheless were taking action

against the Boeing management, such as the Man-

power Availability Conference.

Mr. Perkins: It is also part of the background,

Mr. Examiner, [77] against which the employer

here appraised and viewed the Manpower Avail-

ability Conference.

Mr. Holman: I might also point out, Mr. Exam-

iner, this was brought out on direct examination.

The witness stated that this was one of a number

of lines of attack that they had considered. I think

we are entitled to show that since it has been opened

up under direct examination.

Mr. Tillman: I don't consider that as opening

up. I would say one of several considered.
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Trial Examiner Miller: If the matter has that

relevancy and materiality, I will sustain the ob-

jection. I am considering whether or not it has

relevancy and materiality on the two grounds in-

dicated by counsel for the respondent company.

Since there is no cross-complaint, as it were, in

this proceeding against SPEEA on the grounds of

refusal to bargain imder Section 8 (b) (3), there is

no specific issue posed in that connection excei)t

insofar as it is posed under the doctrine of the St.

Petersburg Times' case.

Mr. Perkins: How does the Examiner regard

our further defense in that respect?

Trial Examiner Miller: I would take the posi-

tion as a matter of law that the allegation in an

answer that a union had refused to bargain in vio-

lation of Section 8 (b) (3) poses no issue for the

Board's determination under Section 8 (b) (3). In

other words, the mere fact that the question of the

imion's [78] bargaining in good faith has been in-

jected into the case does not in and of itself raise

an issue requiring an affirmative order by the Board

if it were to find in line with the allegation in the

answer under Section 8 (b) (3) calling upon the

union to bargain. If the matter is material at all,

it is material as a defense independently of the pro-

visions of Section 8 (b) (3), and as a defense in-

dependently of the provisions of 8 (1)) (3) the de-

fense is of relevance in the case only if the doc-

trine of the St. Petersburg Times case is involved,

that doctrine being a doctrine which holds, in effect.
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that a company cannot be found to have engaged in

unfair labor practice of refusing to bargain if the

conduct of the union in the course of the negotia-

tions was such as to create a situation in which

the company's good faith could not be tested.

I confess that I have some idea in seeing a

parallel between the situation in the St. Petersburg

Times case and in this case. Insofar as these other

suggested lines of action by SPEEA short of strike

are involved, I am not satisfied that this particular

line is material on that theory insofar as an exam-

ination along this particular line may serve to elicit

backgroimd material which the company alleges to

be relevant in determining the manner in which it

appraised the situation with which it was con-

fronted when MAC swimg into action. I confess

that I am not as clear in my own mind as to its

materiality and for that reason I am going to over-

rule the objection. [79]

Mr. Cluck: If Your Honor please, I want to

call attention to the wording in the defense here,

that is, in the answer, in which it is stated, ^'For

the further grounds of defense, respondent charges

that SPEEA through its officers and agents, has re-

fused to bargain collectively in good faith with

respondent, in violation of Section 8 (b) (3) in the

Act, to the extent that SPEEA organized, promoted

and operated the Manpower Availability Confer-

ence, to which reference is made in the complaint,

and conducted activities relating to such Manpower

Availability Conference, the threat of economic ac-
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tion against and damage to respondent, in pressing

the demands of SPEEA in the collective bargain-

ing negotiations between the parties/'

So, by its language the defense relates only to

assertion of bad faith relating to MAC, and on

that ground this other is irrelevant.

Trial Examiner Miller: The point is well taken.

I have already ruled that the grounds cited by

Mr. Holman would not be grounds sufficient to

convince me of the materiality in this particular

issue, but with respect to the ground adduced by

Mr. Perkins, I am not quite as clear, and in the

interest of developing the complete record I am
goinp' to overrule the objection.

Q. (By Mr. Holman) : Mr. Pearson, calling

your attention to item one under *'Plan of Action",

w]iat purports to be the proposal for SPEEA's
plan of action referred to earlier, item one states

[80] "neutralizing the hire campaign". Is that cor-

rect? A. That is correct.

Q. What was meant by that? What form of

action was meant by that?

A. That would be primarily a campaign of pub-

licity.

Q. What form of publicity?

A. All forms.

Q. Directed to what?

A. To the public, including engineers that Boe-

ing might like to hire, students in colleges.

Q. In other words, to neutralize th(» effect of

advertisements to graduates of colleges?
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A. The effect of Boeing's advertisement for ad-

ditional personnel, yes, sir.

Q. In other words, to discourage the people

from coming to work for Boeing?

A. To advise them of the situation as we saw it.

Q. Which was not to come to work for Boeing, is

that correct? A. Sure.

Q. Calling your attention to the MAC, you have

stated that you were the licensed agent and you

were required to go before the City Council, is

that correct?

A. I did appear before the council to obtain a

license as an agent of SPEEA.

Q. What did you tell the City Council? [81]

A. I made a standard application for a business

license.

Q. For what purpose?

A. An employment agency.

Q. You say you stated that as a SPEEA repre-

sentative ?

A. The license was applied for in the name of

Charles Robert Pearson, doing business as a

SPEEA officer, in short.

Q. Did you advise them as to the purpose of

getting the license? In other words, what action

you were going to take?

A. I don't get the significance of the question.

Q. That may come later. I am only asking you

if you ever advised the City Council as to the reason

why you wanted to be licensed. Let me ask you this

:
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Did you advise them that you were going to hold

this Manpower Availability Conference?

A. We just applied for an employment agency

license.

Q. I am asking you whether you indicated to

them that it was being used for this Manpower
Availability Conference ?

A. To the extent that the title named in the ap-

plication was made and the license was issued im-

plied

Q. (Interrupting) : You didn't mention Man-

power Availability Conference to them, is that cor-

rect?

A. The license was applied for and granted in

the name of Charles Robert Pearson, doing business

as Manpower Availability Director of SPEEA.

Q. That is that title in which it was applied for,

is that correct? [82] A. Yes, sir.

Q. You spoke of a Facilities Committee. That

was designed to line up a meeting place and other

facilities to hold this conference?

A. Yes, sir.

Q. Who was approached, that is, what facilities

were approached with a view toward being used in

this conference?

A. I don't have that information. That was a

sub-committee assignment.

Q. Weren't they under your direction?

A. Sure.

Q. Didn't they report to you?
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A. In detail as to whom they contacted for

space and facilities, no.

Q. Do you know whether they did or not?

A. They informally reported some possible fa-

cilities that they could get, what the range of prices

would be on those facilities, yes.

Q. So they contacted facilities to get the range

of prices, is that correct '^ A. Certainly.

Q. You don't know what facilities were con-

tacted in that regard? A. No.

Q. You don't remember any of them? [83]

A. No.

Q. In connection with the Mailing Committee,

they prepared a list of the firms to which the invi-

tation for the Manpower Availability Conference

would be sent, is that correct?

A. Except for the designation of that sub-com-

mittee.

Q. Perhaps

A. (Interrupting) In our organization another

title is indicated.

Q. The Invitation Committee?

A. Yes, sir.

Q. The firms to which this invitation was sent

were located all over the country?

A. Yes, sir.

Q. All over the United States ? A. Yes.

Q. And they were firms that you had reason to

believe would like to employ engineers?

A. Yes, sir.
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Q. They were of all different types of indus-

tries? A. Yes, sir.

Q. They were requested to come to interview

the engineers who were in Seattle, is that correct ?

A. They were invited to attend a conference in

Seattle.

Q. And to talk with engineers from SPEEA, is

that correct?

Mr. Weil: I would like to object to that. The

invitation [84] is in evidence. It is the best evi-

dence.

Mr. Holman: We will withdraw it.

Trial Examiner Miller: Very well.

Q. (By Mr. Holman) : Calling your attention

to the Manpower Availability Conference ballot,

Mr. Pearson, those were sent to the SPEEA mem-
bers ? A. Yes.

Q. And just to SPEEA members?

A. I believe that is correct.

Q. Approximately how many members were

there in SPEEA at that time, if you remember?

A. Well, I prefer not to try to recall, the matter

of recollecting a figure that

Q. (Interrupting) What would be your best

estimate? A. Roughly, 2000.

Q. Calling your attention to your meeting with

Mr. Logan at the time you were terminated from

the company, you and Mr. Logan were present,

along with Mr. Soderquist and a secretary, is that

correct?
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A. A secretary during the latter part of the

meeting.

Q. Were you informed at any time that you

could not leave the office?

A. I don't recall that I asked to leave the con-

ference. I did ask that other members of the Ex-

ecutive Committee be present. I did ask for per-

mission to contact them by telephone. The [85]

telephone request is not included in the transcript

of the meeting.

Q. You testified you were held incommunicado.

You aren't indicating to the Examiner here, are

you, that you could not leave the room any time

you wanted to?

A. I think it was made pretty clear by infer-

ence, "Here is the meeting place. Sit down." I was

very forcefully invited to sit down and listen.

Q. You didn't ask to leave?

A. I asked to use a telephone and I asked the

other people be present.

Q. You didn't ask to leave, is that correct?

A. I do not recall, no.

Q. After the meeting was over you were per-

mitted to use the telephone, is that correct?

A. Yes.

Q. And did use the telephone? A. Yes.

Q. About how many invitations to the Man-

power Availability Conference were sent out?

A. Over 2800.

Q. About 2800? A. Yes.

Mr. Holman: That is all we have.
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Mr. Weil: I don't have any.

Trial Examiner Miller: Mr. Cluck?

Mr. Cluck: None.

Trial Examiner Miller: You may be excused.

(Witness excused.)

Trial Examiner Miller: At this time we will re-

cess for 5 minutes.

(Short recess.)

Trial Examiner Miller: The hearing will be in

order.

Let the record show that during the period of

recess the counsel for respondent company indicated

a desire to recall Mr. Pearson for certain addi-

tional questions.

Would you take the stand again for a moment,

Mr. Pearson?

CHARLES ROBERT PEARSON
having been previously duly sworn, resumed the

stand and testified further as follows:

Further Cross Examination

Q. (By Mr. Perkins) : Mr. Pearson, this is

probably an obvious question but I want to be sure

on the record. Handing to you what has been ad-

mitted as General CounsePs No. 4, which is the

letter on the SPEEA letterhead entitled ''Are you

in need of additional engineers", will you look at

the second page and tell us what—whether that is

a facsimile of your signature?

A. Yes, that is a facsimile of my signature.
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Q. And that signature was signed on over 2800

letters that were sent by SPEEA throughout the

country? [87] A. Yes, sir. i

Q. Was there any particular geographical loca-
"

tion of the firms that were the addresses on that

mailing list, or were those firms located throughout

the various sections of the United States?

A. They were located throughout the United

States.

Q. After your discharge by the Boeing Airplane

Company, you said that you were employed during

the entire time by SPEEA, is that correct?

A. On its office staff.

Q. Did you follow the activities of SPEEA very

closely as to the Manpower Availability Conference

after your discharge? A. Surely.

Q. And you are acquainted with the occurrences

in connection with that Manpower Availability Con-

ference? A. Such as what?

Q. Do you know what happened with respect to

the Manpower Availability Conference after your

discharge from the respondent company?

A. Surely.

Q. How did your information in that respect

come to you ? Were you actively participating in the

activities of the Manpower Availability Conference ?

A. I continued to be a chairman of the MAC.
Q. Did your discharge from Boeing Airplane

Company in truth [88] interfere with your activi-

ties in connection with the Manpower Availability

Conference in any way?
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A. It put me under considerable emotional

strain which colored every activity.

Q. Was there any retraction of the letter that

was sent out by SPEEA which is General Coun-

sel's Exhibit No. 4, which is the letter bearing the

facsimile of your signature?

A. You mean was that invitation withdrawn?

Q. Yes.

A. Individual companies who responded to this

invitation were advised by letter that the conference

would not be held.

Q. What was the reason for those companies

being so advised, Mr. Pearson?

A. That the response was too small to make it

worthwhile.

Q. What was the response to those letters?

A. The total replies received were approxi-

mately a dozen and a half.

Q. It was decided upon the receipt of that num-

ber of letters that you would not proceed further

with your plans for the Manpower Availability

Conference ?

A. This invitation gave a deadline and after the

expiration of that deadline it was obvious that the

response was too small to permit continuation of

these plans.

Q. What was your personal program in con-

nection with the Manpower Availability Conference

after your discharge by the [89] respondent com-

pany? What was it proposed that you do in con-

nection with the Manpower Availability Conference
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after the date of your discharge? What were

SPEEA's plans in that respect, and what were

your plans in that respect?

A. To carry through the Manpower Availability

Conference.

Q. Did you do that to the best of your ability?

A. I believe so.

Q. As to the 15 responses that you received, re-

sponses to the letter which is in evidence as Gen-

eral Counsel's Exhibit 4, can you tell us in a general

Avay as to the nature of those replies, were they

acceptances, were they letters in which the ad-

dresses involved declined, or what was the general

nature of those responses to your letter? Can they

be summarized?

A. Some of the replies expressed interest, some

of the replies which were received subsequent to

the deadline stated that they would like to attend,

and others indicated that the distance was too

great, or that their needs were not serious enough

to warrant their participation.

Q. Do you attribute the results of the Manpower
Availability Conference in any way to your dis-

charge by the Boeing Airplane Company?
A. Will you please repeat that?

(Question read.)

A. I have no evidence that responding compa-

nies were advised as to that discharge.

Mr. Perkins: No further questions. [90] 'M

Trial Examiner Miller: Mr. Weil?
"

Mr. Weil: I have nothing further.
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Trial Examiner Miller: Mr. Cluck?

Mr. Cluck: No, sir.

Trial Examiner Miller : You may be excused.

(Witness excused.)

Mr. Weil: I would like to call Mr. Gardiner at

this time.

EDWARD Mcelroy Gardiner
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Would you give us your

name and address, Mr. Gardiner?

A. Edward McElroy Gardiner, Norwood Vil-

lage, Bellevue, Washington.

Q. What is your occupation, Mr. Gardiner?

A. Research engineer, Boeing Airplane Com-

pany?

Q. How long have you been employed by Boe-

ing Airplane Company?

A. About seven years.

Q. Are you a member of SPEEA?
A. Yes.

Q. How long have you been a member?

A. My recollection is 1949.

Q. Have you ever held any office in SPEEA?
A. Yes. [91]

Q. What offices?

A. I have serv^ed on minor committec^s at the
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start for study purposes of questions, and I have

served on the Executive Committee.

Q. When did you become a member of the Exec-

utive Committee'?

A. Well, it was, I would say, between Novem-

ber of 1950 and January of 1951. It is right in that

period. I filled in an unfinished term of another

member.

Q. Can you tell us what the function of the

Executive Committee is?

A. The Executive Committee has the authority

and responsibility for the business of the SPEEA
organization.

Q. What is the function of the Chairman of the

Executive Committee?

A. The Chairman of the Executive Committee

is selected by the members of the Executive Com-

mittee and serves as the chairman for the regular

membership meetings, acting, and chairman for

the Executive Committee and spokesman for the

SPEEA organization.

Q. As such spokesman, does the Chairman of

the Executive Committee speak for the organization

in bargaining meetings with Boeing Airplane Com-

pany and other companies?

A. In bargaining meetings he speaks as a mem-

ber of the Negotiating Committee. This committee

is selected by the Executive Committee and during

the last sessions has been the Executive Committee.

Q. With no additions, I take it?

A. None that I can recall.
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Q. By "last sessions'', do you mean—what do

you mean?

A. I am sorry. The 1952-1953 negotiation i^e-

riod and the 1951 negotiation period.

Q. We discussed earlier with Mr. Pearson the

question of area representatives. Can you tell me
how they are selected?

A. Yes. An area representative system was or-

ganized by the Executive Committee in response to

a request from the membership. The top central

committee heads were appointed following there

—

I am searching for the term here—they apply for

membership, and after such application their ap-

pointment was accepted. The Central Committee

then requested applications from other interested

members located geographically throughout the

unit. This is the bargaining unit. It was expected

that the membership would choose their own area

representatives after this first interim period had

been completed. This was to be done by election.

But in the interest of getting the whole affair

started, the selection of the area representatives

was accomplished by appointment.

Q. How are these committee members selected?

A. By secret ballot of the entire membership.

Q. How is that ballot conducted?

A. It is conducted annually for three of the six

members of the Executive Committee. Nominations

are accepted at the meeting [93] preceding the an-

nual meeting held in March, and the election is

held bv secret written ballot, mail ballot in the iii-
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terim. Also, if any member of the Executive Com-

mittee vacates his office for any reason, the mail

ballot is held shortly afterwards and a new member
is elected.

Q. What is the term of the member *?

A. Two years.

Q. How is the chairman selected?

A. By election held by the Executive Committee

in executive session.

Q. Are you familiar with the plan of action

known as the Manpower Availability Conference?

A. Yes.

Q. Was this plan ever submitted to the Execu-

tive Committee during your term of office?

A. Yes.

Q. When was it first submitted?

A. The first submission was an informal sub-

mission made, I believe, in August of 1952. If we

were referring to the submission made by the Ac-

tion Committee during that last period—or do you

wish to refer to the one preceding that?

Q. Was there one preceding that?

A. The first submission was made during the

closing days of the negotiations on the 1951 con-

tract in which an Action Committee was formed,

headed by Gene B. Williams, in which actions [94]

were proposed. The second submission of an Action

Committee report was made at a meeting of area

representatives in an informal manner, I believe,

about a week before the August meeting, 1952.
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Q. By "August meeting", you mean that August

membership meeting or

A. (Interrupting) August general membership

meeting.

Q. Is there any particular day on which gen-

eral membership meetings are held?

A. It has been customary to hold them on the

first Monday of each month, but that date was set

back last fall to the second Monday due to difficul-

ties in obtaining the proper meeting hall.

Q. That is, the submission, the informal sub-

mission, to the Executive Committee was made in

the week prior to the first Monday in August?

A. Yes, if my memory serves on that. I have

records that I can refer to, if you wish.

Q. I think that is probably close enough. Who
submitted it to the Executive Committee?

A. The submission, it was made at the area

representative meeting, was made by Dan Hend-

ricks, speaking for William Bryant who was then

the head of the Action Committee. This particular

plan was informally discussed by area representa-

tives and the Executive Committee in which cer-

tain dissatisfactions were discussed. [95]

Q. Would you carry on in narrative form the

course that

A. (Interrupting) Yes. Following that period

no action was taken by the Executive Committee

until the general membership meeting held in Au-

gust, in which case the representative of the Action

Committee read the proposed format—no, proposed
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Action Committee report for general membership

acceptance.

Q. (By Trial Examiner Miller) : Who was it

that actually read it?

A. I can't recall, Mr. Examiner. I am not sure

whether it was Mr. Hendricks or Mr. Bryant.

Trial Examiner Miller: Very well, proceed.

A. (Continuing) I could obtain that from the

record.

The membervship then expressed their approval

of the Action Committee report and directed the

Executive Committee to publish the report to the

membership.

Mr. Perkins : Just a minute. May I raise a point

there ?

He said that the membership accepted or ap-

proved. In a sense there are several objections that

could be made as to the best evidence, and so forth,

but I would prefer not to object if we can have

testimony at this point as to the number present

and the number of votes.

The Witness : This is a matter of record. Would

you like to declare a recess?

Trial Examiner Miller: We will recess for a

sufficient period of time to permit consultation of

the records. [96]

(Short recess.)

Trial Examiner Miller: The hearing will be in

order.

The Witness: There were 182 members present

i
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and the minutes indicate only that a majority ac-

cepted the recommendations.

Q. (By Trial Examiner Miller): By formal

vote ?

A. Yes. This is all done by a standard vote, not

a secret ballot.

Q. (By Mr. Holman) : What date was that

again? A. August 4, 1952.

Trial Examiner Miller: Continue, Mr. Weil.

Q. (By Mr. Weil) : What was the purpose in

the vote of the membership directing that the plan

be published and submitted to the membership?

A. The reason for that, if I may explain the

answer, is due to the fact that SPEEA is a demo-

cratic organization, and as such is made up of quite

a few different types of individuals representing

different backgrounds. As a result, the Executive

Committee has been continually dealing with those

who wish immediate, and you might call it pressure

action, to be taken against the company in pursu-

ance of a contract, and those who believe that the

whole affair of negotiations could be more prop-

erly carried out by continued negotiation on a ra-

tional basis. As a result of that, the views that

were expressed by the membership that it was wise

to publish data concerning a possible plan of action

which could be carried out by the membership at a

later date should rational [97] bargaining fail, aiul

should such pressure actions be necessary. In other

words, the membership were rather unacquainted

wdth what could be done and had requested that
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the Action Committee be organized, and that its

contents distributed, its report distributed, in order

that they could understand what it might be pos-

sible for them to do.

Q. Did the Executive Committee then cause the

report to be published and distributed to the mem-
bership? A. Yes, sir.

Q. When did that take place?

A. I believe that took place the following week.

It was in that order of time scale.

Q. Did the report that was published and sent

out provide for a balloting of the members, how

they felt about it, or was it simply an information

release to them?

A. I don't recall whether the ballot and the re-

port were concurrent, or whether there was a time

lapse between the two. I would have to check the

record again in order to ascertain that.

Q. Is that the ballot which we have in evidence

as General Counsel's Exhibit No. 2?

A. That is right.

Q. (By Trial Examiner Miller) : In other words,

the ballot which is in evidence as General Counsel's

No. 2 is one which may have gone out with the pub-

lished report or may have gone out a little bit later ?

A. That is right. I could check from the records

on that.

Q. (By Mr. Weil) : I believe General Counsel's

Exhibit No. 2—I will show you that exhibit. Is

that the report to which you are referring?

A. Yes.

I
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Q. Is this the report?

A. I believe that is.

Q. Following that ballot what further actioTi did

the Executive Committee take in regard to the MAC ?

Mr. Perkins: Just to clarify the records, is this

the ballot that we are talking about now with re-

spect to which certain results were testified to earlier

as to number of votes and percentage of votes?

Trial Examiner Miller: I so understood by the

reference of General Counsel.

Mr. Perkins: I just wanted to tie this part, of

the record to that part of the record.

Q. (By Mr. Weil) : Mr. Gardiner, will you an-

swer my question? Can you recall it?

A. I would prefer to have it repeated just to

make sure.

Q. To save going back, I will rephrase it. Did

the Executive Committee take any further action

regarding MAC after the ballot was submitted and

the returns came in? A. Yes.

Q. What was the foiTO of that action? [99]

A. The Executive Committee considered the

ballot as a true ballot of the membership and, tlu'i*e-

fore, requested that the Action Committee carry

out a further study and make reports to them, make

reports to the Executive Committee, concerniiis: a

finalization of plans for such action, and also ad-

vise that, due to the nature of the n(\i}:otiations at

that particular time, to take no ovei-t action which

would in any way cause harm to tliese negotiations

to SPEEA or to the l^oeing Aii])1an(' Company.

At the same time the Ex(Tutiv(» Committee re-
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quested a negotiating meeting with the Industrial

Relations Division of Boeing Airplane Company
and advised them at that particular meeting of the

results of the MAC poll. And at that particular

meeting the Negotiating Committee expressed its

concern over the results of this poll, in view of its

seriousness, both to SPEEA and to the company,

and told them, told the company in this particular

case that whereas we felt at that particular time

that the company and SPEEA were negotiating in

good faith in their efforts to reach a mutual under-

standing, that the ExecutiA^e Committee was acting

under its authority to take no action on this par-

ticular conference for four weeks.

Q. (By Mr. Perkins) : By that you meant the

Manpower Availability Conference?

A. Yes.

Q. (By Mr. Weil) : Is this the four weeks mora-

torium?

A. Yes. The statement was not made that it

would be only four [100] weeks, the statement was

made that it would be at least four weeks.

Q. Could you tell me preliminarily does mem-

bership vary greatly from month to month in

SPEEA?
A. Yes. There is an annual trend which tends

to increase to a maximum somewhat prior to the

signing of a contract and final determination of a

contract. In addition, the membership of SPEEA
has been continually expanding during the last few

years.

Q. As a member of the Executive Committee, as
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the Chairman of the Executive Committee, is the

knowledge of the membership fissures one of your

functions ?

A. No. We do have access to the data and I

believe in this particular case it might be wise to

state that at the time the MAC ])()11 was held, I

believe the membership to be on the order of thir-

teen to fourteen hundred rather than th(^ figure

previously mentioned. However, this is a matter

of record and could be checked. Its only puri)ose

is to indicate the percentage of the entire member-

ship and the percentage of the group we represent

in considering the importance of the ballot held on

the MAC.
Q. Does SPEEA represent employees of any

other company other than Boeing?

A. Yes. Continental Can Corporation Division

located in Seattle.

Q. Has SPEEA represented employees of any

other companies other than Boeing and Continental

Can in the past?

A. Yes. "We do not now act under any contract,

however, and [101] have not for the last several

years with any of the other companies, G. E., X-ray,

and once again, if my memory serves me, Tssacson

Steel it doesn't sound quite right to me. T would

have to check on that.

Q. Was the Manpower Availal^ility Conference

designed to include only those memb(M-s of SPEEA
who worked for Boeing?

A. The Manpower Availability Confcn^uM^ in
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the opinion of the Executive Committee had three

or four purposes.

Q. What were those purposes?

A. We felt it imperative that data be available

to ourselves and to the company as to the degree

of difference between the rate for engineers to be

given at experienced level and the rates now paid

by Boeing, or at that particular time paid by Boe-

ing. Inasmuch as negotiations between engineers

and employers at the time of hiring is an individual

affair, both we and Boeing had found difficulty in

getting together as to the degree of this difference

between going rates and Boeing rates. It was felt

that a

Mr. Perkins (interrupting) : I beg your pardon.

Are we getting into this area that we discussed

earlier in this proceeding as to the respective ob-

jective merits of the offers of both parties and the

monetary positions taken respectively by the par-

ties in negotiating? If so, I would like to

Trial Examiner Miller (interrupting) . I wouldn't

so interpret the testimony. I assumed that Mr. Gar-

diner is now giving us [102] his recapitulation of

the thinking of the Executive Committee as to the

purpose and need for the Manpower Availability

Conference as a pressure tactic.

Mr. Perkins: I will withdraw my objection.

A. (Continuing) Recapitulating my discussion

up to that point, the first was to obtain data con-

cerning the market value of engineers for bargain-

ing purposes. Secondarily, the purpose is to pro-

vide needed employment opportunities for those
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engineers who had indicated to us their strong de-

sire to leave the company, no matter wliat occurred.

In other w^ords, to that extent we found that

SPEEA could be of service to engineers whether

within the framework of negotiation or during pe-

riods outside of that. Thirdly, we felt that the ac-

tions taken through the MAC would serve to elim-

inate the situation of the engineers at Boeing and

the conditions that w^e felt were important, this

elimination to occur throughout the country. This

third purpose was to serve as a form of pressure on

the company.

Q. (By Mr. Weil) : To get back to my prior

question, which I think you have partially an-

swered, was the conference designed to aid engi-

neers, or designed to inter\i.ew engineers other than

members of SPEEA, other than employees of Boe-

ing Airplane Coi^oration?

A. In its expanded version it could. However,

in this particular case we limited participation in

the Manpower Availability Conference as intended

only to members of Boeing, the reason [103] being

that it was not clear in our mind yet whether tin*

activities of the Manpower Availability Conference

were in strict accordance ^^^th tlie contract which

we had at that time with Continental Can, they

being the other members of SPEEA, and it was

felt wise and prudent for us not to allow thcin to

be included until we were sure of that ])articular

point. At that time we had no contract with Boeing

Airplane Company but did wWh Continental Can.

Q. Can you tell us to what extent the Executive
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Committee actually controlled the working out of

the plan for the MAC?
A. Well, it would depend upon the version of

the—the Action Committee would say it is complete

control, and the Executive Committee would say

that it is merely a restraining control. But in this

particular case, the activities considered were con-

ceived and built up by the members of the Action

Committee. They in turn reported to a liaison officer

of the Executive Committee. And perhaps this

wouldn't be a digression to say that in the Execu-

tive Committee all standing committees report to

at least one of the Executive Committee. We call

that particular member the liaison officer. And,

therefore, monitoring an approval of actions to be

taken of each committee rests with the Executive

Committee.

Q. As Chairman of the Executive Committee,

you have already indicated as Chairman you were

a member of the bargaining team. As Chairman

also was it your duty to initiate the bargaining

[104] with the respondent? In other words, to open

the contract?

A. We had that opportunity and we took ad-

vantage of it. That is the—say that either member

can at the prescribed time request continuation of

the contract or

Q. (By Mr. Tillman—interrupting) : By "mem-

ber'' you mean party?

A. Yes, either Boeing Airplane Company or

SPEEA. And this initiation was made by SPEEA
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at the start of tlie last negotiations on April 2,

1952.

Mr. AVeil: May we go oft' the record?

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Weil): I believe, Mr. Gardiner,

you testified that by letter of April 2 you opened

the contract, and did you subsequently go into ne-

gotiation with the company? A. We did.

Q. When did those negotiating meetings start?

A. I believe it was between April 7th and 10th.

I think there is a little conflict on the date on that

and I hope it is immaterial.

Q. I believe it is. Did SPEEA make any pro-

posal at the opening of negotiations?

Mr. Perkins: Objection on the grounds T liavc

already stated, Mr. Examiner.

Trial Examiner Miller: Objection overruled.

A. SPEEA did make proposals and

Q. (By Mr. Weil—interrupting) : "^Mien did

SPEEA make its first proposal?

Mr. Perkins: That is objected to on the ground

that it is outside of the issues, immaterial and ir-

relevant.

Trial Examining Millc^r: You may lun-e a con-

tinuing objection, if you wish, to the entire line of

examination relating to the negotiations bc^ginning

with the first meeting and eariyiim- on to tlic nego-

tiations up to January 27.

Mr. Perkins: I was about to suggest that.

Trial Examiner Miller: To the extent that that
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continuing objection is grounded on the particular

basis of objection previously stated, the objection

is overruled.

Should particular questions within the line merit

other objections from the respondent company's

point of view^, you may press other such objections

on other grounds.

A. In this particular case for all meetings that

were held minutes were immediately made which

W'Cre approved by the Executive Committee within

a few hours following that particular negotiation

meeting. These were distributed throughout the

membership as area news releases and as such I

believe should be considered as matters of record,

at least in the understanding of the Executive Com-

mittee of SPEEA.
Q. (By Mr. Weil) : Who prepared those min-

utes?

A. They were prepared by the Executive Com-

mittee.

Q. By all members of the Committee? [106]

A. Yes. It was done at a session immediately

following its negotiation. These were prepared from

notes taken by a scribe at the meeting.

Q. Is that an example of such releases?

Trial Examiner Miller : Let the record show that

coimsel for General Counsel has submitted for the

witness's inspection a folder of hectographed docu-

ments.

A. Looking these over very briefly

Mr. Perkins (interrupting) : Is respondent to

understand that now the Trial Examiner has opened
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this hearing for the complete history of bargaining,

for the complete bargaining records dating back to

the opening of the contract and is regarding the

issues in this case broadened to include an allega-

tion with respect to Section 8 (a) (5) with respect

to the entire period?

I would like to clear my mind as to what we are

dealing with here.

Trial Examiner Miller: As I recall our discus-

sion earlier today, it was to the effect that the Gen-

eral Counsel declared his position in substance as

follows: That the negotiations followed a certain

course which he expected to bring out in the record

;

that the General Counsel took no position with

respect to whether or not the course of negotiations

evidenced bad faith or good faith, but that what-

ever the evidence might show as to the coui*se of

those negotiations for purposes of presenting his

case the General Counsel was contending that bad

faith was [107] injected into the situation by dis-

charge of Mr. Pearson.

Do I correctly recapitulate at this time the Gen-

eral Counsel's position?

Mr. Weil: Correct.

Trial Examiner Miller: In view of Mr. Perkins'

objection at this time, or observation at this time,

and in view of my own obser\'ation of the bulk of

the documents that the witness has brcn asked to

examine, I am going to iTuiuii'c^ at this time, Mr.

Weil, what your intention is with ]vs])»'et to the

exploration of this su]>ject-matt(»r, grantinu' that

the General Counsel, as T miderstand it, docs net
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expect to make a contention that bad faith was

shown in the course of these negotiations ? To what

extent do you expect to go into them?

Mr. Weil: Not to any great extent at all. I just

expect to go into the matters of general course of

bargaining, not the specific bargaining at each

meeting.

You speak of the bulk of these. These are the

letters from the first negotiating meeting up till

March 1953. They cover almost a year. They are

by no means lengthy. Each sheet I believe is one

meeting, and some of the sheets are pretty short.

I intend to go only into this only as a matter of

background and as a matter of background not too

fully. I wish to show, in other words, that offers

were made, that counter-offers were made, and so

forth, but I don't intend to show that on such and

such a day a discussion was had concerning the

[108] punching of time clocks by certain engineers

or anything like that.

Trial Examiner Miller: I confess, Mr. Weil, that

I am in some doubt at the present time as to just

exactly what we may be opening up. If this matter

is explored to any extent at all, granted that Gen-

eral Counsel's intention may be to more or less

skim the surface and indicate the course of nego-

tiations in general outline, may we not by this pro-

cedure open up, and properly so, for rebuttal evi-

dence by the respondent the question of whether

or not the negotiations as represented to the mem-

bership by the Executive Committee of SPEEA ac-

tually followed the indicated course?

I
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In other words, may we not i)e involved in ex-
tensive litigation as to whether or not a report that
was given at a given time is a correct report, wlieii

as a matter of fact, in terms of the issues the cor-

rectness of the report is immaterial.

Mr. Weil: I believe I can eliminate that possi-

bility by using, if the company so wills, the com-
pany's own report on these negotiations. The things

that I had planned to cover are not of the nature,

of such a nature that there is any difference of

opinion as to what took place. I don't plan to put
these in evidence, for instance. I plan to use them
only to jog the memory of the witness.

There were some 30 meetings, I believe, some-

where around 30 meetings, and for him to be able

to sort out at what meeting and [109] at what time

such and such a thing took place is rather difficult.

That is the only reason I brought these to his at-

tention.

Trial Examiner Miller: In the coui^se of the

earlier discussion, Mr. Perkins, I indicated that I

was disposed to permit the General Counsel to

adduce certain material with respect to the general

course of negotiations by way of background on the

basis of his representations that the theory of the

General Counsel's case and the issues posed ])y the

complaint did not involve aiiy allegations of bad

faith in the course of those earlici- negotiations

prior to January 27, and that their presc^ncc in our

record would be only for the purpose of pr(.\ iding

background with respect to tli(^ pai-ticnJnr issn('s

posed.



274 Boeing Airplane Company vs.

In view of the way the record has developed up

to this point, I have undertaken to clarify my own
understanding with respect to the General Counsel's

intention, and as of the moment I think I have

reached a determination as to what would be the

appropriate course to follow, but I have not as yet

heard from you.

Do you have anything to observe with respect to

Mr. WeiFs statement as to his intentions, and any

statement to make on behalf of the respondent com-

pany in the light of the colloquy in which we have

been engaging?

Mr. Perkins: My first comment is that his com-

ments are not clear to me, and I have this in mind,

that there is no discovery procedure as such avail-

able to litigants in Board cases. That [110] is essen-

tially the basis for the rule of a certain school of

thought among federal courts, federal district

courts, particularly. Now, a complaint need be very

sketchy, and that it is not a proper contention on

the part of either party that the complaint does not

contain allegations sufficient, or the answer, to per-

mit a proper and thorough preparation of the case.

The complaint here certainly does not do that. If

this hearing is to be expanded to the depth that one

might interpret from Mr. Weil's remarks—how-

ever, my first comment still holds. I think that the

only way that this can be reached is to have a state-

ment made by General Counsel as to what the intent

is here. What act is it in the interval between the

opening of the contract and the discharge of Mr.
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Pearson which is featured in the complaint or acts,

are claimed to color this in some way?
Is it the contention that the behavior of the

respondent in some way brought up the ])()int of
Mr. Pearson's discharge, and then depending upon
whether he was or was not engaged in protected,

concerted activity, either, then it becomes ))lack or
white ?

It just leaves us in a situation where it is difficult

to know exactly how to answer iho. Trial Examiner
at this stage of the proceedings.

Mr. Tillman: Mr. Examiner, as it stands now the

complaint only alleges an 8 (a) (5) from January
27, 1953, and, therefore, we are not asking, and
you probably would not find an 8 (a) (5) proceed-

ing from that particular date, even if it should

appear [111] in the record unless and until such

time as we should amend the complaint. I think

the issue is very clear. We are only alleging an

8 (a) (5) after January 27, 1953.

Trial Examiner Miller: My question then still

remains. If an 8 (a) (5) is only alleged on and

after January 27, 1953, to what extent are we
opening up this record to extensive liticration of

background material ?

Mr. Tillman: Part of that paragraph nine indi-

cates, alleges that the discharge of Pearson was

for the purpose of restraining the union's economic

action to break that bargaining impasse then in

existence.

As I understand our jMirpose liere is to connect

up certain phases of the bargaining with the action
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taken by SPEEA to counter or to get out of the

impasse.

Trial Examiner Miller: In other words, if I

understand you correctly, the purpose of this line

would be to lay the basis to a foundation that an

impasse had been reached.

Mr. Tillman: We conceded as to the impasse,

but the nature of it

Mr. Perkins (interrupting) : We have admitted it.

Mr. Tillman: But the nature of it does not ap-

pear from either the complaint or the answer.

Trial Examiner Miller: I am going to permit

the examination subject to motion to strike at the

completion of the line, at which time I will recon-

sider the whole question. [112]

Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

At this time, as a result of discussion off the

record with respect to the nature of the proof which

the General Coimsel expected to adduce, and the

prospects for the further continuation of the hear-

ing, we will recess until 9:30 a.m. tomorrow morn-

ing at the same place.

(Whereupon, at 5:45 o'clock, p.m., Tuesday,

June 23, 1953, the hearing was adjourned until

tomorrow, Wednesday, June 24, 1953, at 9:30

o'clock, a.m.) [113]

Trial Examiner Miller: The hearing will be in

order.

Since the hearing recessed yesterday I have given

some additional thought to the issues we were con-
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sidering at the close of yesterday's session. I am,
of course, interested in avoiding any unnecessary

extension of the hearing and any unnecessary elab-

oration of the record and to that extent, to that end,

rather, I would like to recapitulate for the ivcoi-d

at this time the present status of the ([uestiiMi tiow

in issue as I see it with respect to the materiality

of the line of examination which lsU\ Weil sought

to open up in his examination of Mr. Gardiner. T do

this in an effort to detennine whether such differ-

ences as the record reveals between the parties may
be eliminated or avoided. Also in such recapitula-

tion of the discussion as I may indulge in it should

be understood that I am not giving a chronological

narrative of what was said, but my over-all impres-

sion of the final position of the parties.

As I understand it, the problem came u]) origi-

nally when the respondent raised a question as to

the course of conduct challenged l)y the complaint

as indicative of bad faith bargaining. Specifically,

the question was raised as to wheth(M- any allegation

was intended that the negotiations in 1952-53, uj) to

January 27, approximately, were conducted in bad

faith. In response to this question the 0(^ii(M'al Couu-

seUs representative stated in substance, as I i-ecall

it, that no allegation of bad faith was f IK)] intended

with respect to the negotiations in 1952 and '53 up

to the discharge of Mr. Pearson. It was (Mnitended,

however, that the discharge of Pearson tainted the

situation as it then stood and injected bad fniili into

the negotiations, and that the subseipient increase

in wages under all the circnmsianees ought to be
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considered an additional instance of bad faith bar-

gaining. The respondent then raised the question as

to why the history of the 1952-53 negotiations had

to be developed in the record if no contention was
made that they were conducted in bad faith. If I

interpreted Mr. Perkins' remark correctly, there

was an indication that if the actual negotiations

were spread on the record the respondent company

would be called to develop these negotiations fully

in order to protect itself against, one, a latent charge

of bad faith during the '52- '53 negotiations which

was i:>ossibly implicit in the present complaint, and,

secondly, a possible amendment of the complaint

to allege bad faith during the 1952-53 negotiations.

The General Counsel's representatives then denied

any intention in the present complaint to charge bad

faith in regard to the 1952-53 negotiations, and if I

interpreted Mr. Tillman's remarks correctly, he

stated in substance that after an amendment of the

complaint to include such a charge expressly, the

General Counsel only intended to spread part of the

1952-53 negotiation's history on the record to show

the nature of the admitted impasse reached in the

negotiations. And it was indicated that there was

[117] an intent to adduce this much only as back-

ground.

Mr. Weil also in the course of the discussion

indicated that the course of the negotiations would

not be factually in dispute since the General Coun-

sel was willing to rely on the notes of either party

as to what actually occurred. The respondent, in
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substance, raised the question as to why it was even
needed as background material.

In view of the respondent's admission of the fact

that an impasse had been reached at this point, in

effect, I accepted the General Counsel's statement

that the complaint as presently limited appeared to

raise no issues of good faith or bad faith with rv-

spect to the 1952-53 negotiations prior to the Jan-

uary 27 discharge of Pearson. T, therefore, ruled

that the General Counsel would ))e free to s]UM\ad

this history of the 1952-53 negotiations on the rec-

ord to whatever extent it was deemed necessary as

background to reveal the nature of bargaining im-

passe. This was done on the basis of my understand-

ing of the General Counsel's contention. As I under-

stood it, the General Counsel's contention is that a

factual finding as to the nature of bargaining im-

passe is a necessary condition precedent to any

evaluation of the respondent's conduct in contention

with the discharge of Pearson and the subsequent

developments. In other words, ihv contention a])-

pears to be that because the l)argaining impasse de-

veloped in the way that it did, and bc^cause the*

bargaining impasse developed on the su])ject tliat

it did, the respondent's conduct [118] on or after

January 27, must be considered evidence^ of bad

faith, and must be characterized as a coui-se of con-

duct involving unfair labor practices.

The effect of my ruling was to jx^nnit tlic Cencra]

Counsel to ]u-oceed su]).ie('t to a motion to strik*' if

T later concluded that tlu^ factual findinir to which

I have referred would be inunaterial, tliat is, not



280 Boeing Airplane Coynpany vs,

required for any evaluation of the respondent's sub-

sequent conduct. In my thinking the matter over

during the interval since yesterday, I find some

reason, at least, to doubt the wisdom of my disposi-

tion of the problem, and I would like to pose several

questions at this time in order to clarify the record

and clarify my own thinking on the matter.

First of all, one preliminary observation as to

this matter of background evidence, specifically, the

basis on which background evidence in Board pro-

ceedings is admitted is generally regarded as admis-

sifile, and, if admitted at all, as I understand it,

background evidence is admitted on the basis of a

claim of relevancy and materiality. Well, then, the

question arises as to how the background of any

challenged course of conduct can be relevant and

material in a determination as to propriety of the

challenge.

Mr. Perkins: May I hear that again, please?

Trial Examiner Miller: The question is how can

the background of any challenged course of con-

duct, specifically the background as:ainst which the

discharge of Pearson and the wage increase [119]

occurred, were relevant and material in a determi-

nation as to the propriety of the challenge in this

case, the challenge to the discharge of Pearson and

the wage increase. Certainly it can be relevant and

material only if it is contended that a factual find-

ing as to the background matters will affect the

evaluation to be made of the challenged matters.

Now, the first question that occurred to me is

this, why is a factual finding as to the nature of
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the bargaining impasse needed to evaluate wiu'tlicr

the discharge of Pearson envolved unfair labor

practice. On that point I confess some difficulty, as

I thought about the matter last ni.oht.

The second question is why is a factual hiulinu- as

to the nature of bargaining impasse needed to eval-

uate whether the unilateral \va^'(» iuciH^asc involved

unfair hibor practice. On this I had less difficulty,

having in mind the language used by Justice* Bur-

ton in the disposition of the Comi)ton Highlands

case which recapitulated much of the Board's think-

ing in this field. As I understand it, under the lan-

guage used by Justice Burton in that decision the

nature of a bargaining impasse is material in detei--

mining whether a subsequent wage increase involved

unfair labor practices, and it was my knowledge

with respect to the state of the Board's law and the

decision of law in this field that im])elled mv origi-

nally to my ruling that the General Counsel slunild

be permitted to proceed. With respect to tin* first

question that I raised as to whether tln^ factual find-

ing as to [120] the nature of bargaining im])ass(> is

needed to evaluate whether the discharge of Pear-

son involved an unfair labor practice, do the Gen-

eral Counsers representatives have any observations

with respect to that issue that involvos sonK^thiiig

that has escaped me so far?

Mr. Perkins: Before they answer, may T su])-

plement my remarks on this sn]).ie('i of yesterday?

Trial Examiner Miller: Yes.

Mr. Perkins: Tt is not respondent's intention to

object to the materiality or relevmicv of any dis-
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cussions in the negotiations bearing on the matters

specifically mentioned in the complaint as follows:

The unilateral increase, the manpower availability

conference

Trial Examiner Miller (interrupting) : Very well.

Mr. Perkins (continuing) : ^the discharge of

Mr. Pearson.

Trial Examiner Miller: Mr. Tillman, are you

prepared to make any statement on the behalf of

the G-eneral Counsel as to the basis on which a fac-

tual finding as to the nature of the bargaining im-

passe is relevant and material on the issue of the

discharge of Mr. Pearson?

Mr. Tillman : May I consult Mr. Weil ?

Trial Examiner Miller : Yes, sir.

Mr. Tiller: Mr. Examiner, it is the feeling of

General Counsel that the nature of the impasse and

the background of [121] negotiations is relevant to

the contention that the activity engaged in by Mr.

Pearson was a concerted action. Now, it is possible

that one might view his activities in isolation as

concerted, but in view of the fact that the company

is contending that they were not concerted, but they

were in effect in a nature not protected by the act,

I don't see how a Trial Examiner or a Board or a

Court can view his activities without seeing the

entire background. In other words, the issue before

you was, were his activities concerted, and, secondly,

were they protected.

Trial Examiner Miller : I am glad to have your

theory in that respect spelled out in that fashion.

Mr. Perkins: I would appreciate an elaboration
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of that, if Mr. Tillman would be good onough to do
so. First of all, as to the issue as to whether it is

concerted activity, are you referrincr to concerted in
the sense of concerted in the direction of tlu^ re-

spondent here or are you referrin.<r to concert (^d in

the sense of a collective activity of a i^roup of em-
ployees as distinguished from the isolated act of an
individual as such in an miidentified c:i-()U]) of
employees ?

Mr. Tillman
: Concerted, as I refer to it, I refer

to Section 7 of the Act itself, which is a very broad
definition. It may or may not be. First—Let me
strike that. I would suppose, my understanding of

concerted activity, it is not necessarily required that

the activities be shown to be directed against any
particular company, if the activity wer(^ performed
in concert [122] and had as their pui-pose, as stated

in Section 7, the purpose of collective bargaining

or of a mutual aid or protection.

Trial Examiner Miller: I take it from Mr. Till-

man's answer, Mr. Perkins, that he is using con-

certed as mentioned by you in your inquiry.

Mr. Perkins: Then I am at some loss as to the

bearing that collective bargaining negotiations have

on that point. It seems to me that the test of whether

or not these activities were concerted is a descrip-

tion on the record of the activities tlKMuschcs. I f the

essence of the definition is acting in concert, it

seems to me that the evidence that is ])ci-tincnt there

is evidence of the type that has alrady been ])ro-

duced as to whether Mr. P(\'n*so]i was actim: in con-
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cert with certain individuals identified in a specific

group.

As to the development of the collective bargain-

ing negotiations themselves^ I am at a loss to see the

pertinency of that point on this matter of the nature

of the impasse. Perhaps I don't understand the full

implication of the term. If there is an impasse, it

seems to me that the issue with respect to that point

as made becomes clear. What I have in mind is, that

if there is a record of bargaining in bad faith on

the part of the employer under 8 (a) (5) or on the

part of the union under 8 (b) (3) and imilateral

action is taken by the employer if it is an 8 (a) (5)

or by the union under 8 (b) (3), then I do not see

how it can be correctly regarded as an impasse,

because there is no [123] impasse, if there has been

no violations of 8 (a) (5) or 8 (b) (3) up to the

point of impasse. The very essence of the definition

of impasse, at least within my view, is that it means

just what it says, an impasse. And an impasse in

the eyes of the Board or within the purview of the

statute here is not such, if there is some taint in

the behavior of either or both of the parties pre-

ceding that.

Trial Examiner Miller: Just by way of general

observation, I think that your observations, Mr.

Perkins, raise a number of questions not directly

related to our proceeding with respect to the whole

philosophy with the Board's thinking in this field.

The sense in which I believe Mr. Tillman used the

word, certainly the sense in which I used the word,

related only to this, an impasse in negotiations, as
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I understand the law on the subject, may develop
either because of the conduct of the pailies leading
one party or the other to feel that further negotia-
tions are fruitless or would be fruitless, or a ,i.^('nuine

difference to the subject matter irreconcilabh^ by
further discussion. And when I made my ])]'elimi-

nary remarks, I spoke of the fact tliat an impasse
may have developed here, I did not know as of the

moment, I do not know as of this moment cither,

by way of the manner in which the ne,[^otiations

were conducted or the subject matter of \hv discus-

sion, and I had those two aspects of the i)r()blem

in mind as possibly bearing on the nature of the

impasse.

I take it on the basis of the Board's law on tlie

subject, [124] as I understand it, that a .c^enuiiie im-

passe can develop in necfotiations which do not in-

volve unfair labor practices or any taint of ])ad

faith. By virtue of the fact that th(^ nec^otiations

have proceeded in a certain manner, or that there

has been a genuine difference of o]>i]iion on tlic sub-

ject matter of the negotiations as reconcilable by

further discussions, it more conmionly arises in \\w

latter type of case where there is a difference of

opinion on the subject matter, and the sort of thim^

about which Justice Burton was talkinu* in the

Compton Highlands case was an irreconcilabh^ dif-

ference on the subject matter of a waizc in('i"(»ase.

And that is what T had in nu'nd \\\w\\ 1 said tliat

my ruling pennitting the General Connscl to pro-

ceed \vith th(^ir line was intended to ])(']'mit iiim to

develop that aspect of the case if if (^xistrd factually
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here, that is, to develop whether or not there was
an impasse on the wage issue, what the differences

of opinion were, at a point where discussion ceased

or came to a virtual standstill as to what the com-

pany then did.

Mr. Perkins: I would be willing to stipulate on

that.

Trial Examiner Miller: That raises the question

I was then coming to.

My ruling of yesterday was to the effect that

General Counsel could proceed to adduce evidence

and that I would then at the conclusion of the line

entertain a motion to strike if I felt that the record

as it then should revealed the line to be immaterial.

I have come to the conclusion that that procedure

[125] may be somewhat risky in terms of opening

up our record for unnecessary elaboration and un-

necessary litigation of the material that may not be

factually in dispute, and I am wondering whether,

for the General Counsel's purpose, in view of the

facts and that Mr. Weil said yesterday that he

would be willing to rely upon the respondent com-

pany's notes as well as the testimony of Mr. Gardi-

ner, I am wondering whether a stipulation may

not be possible. Would you like to explore thaf?

Mr. Tillman : A stipulation might be possible, to

cover the negotiations, but it would not take care

of explaining why SPEEA took a certain course of

action in view of the parallel status of negotiations.

And that was the main purpose, I mean that was

the purpose of going into inquiry with Mr. Gardi-

ner, to show that in an effort to negotiate SPEEA
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took certain steps in connection with MAC. Mr. Weil

was trying to indicate the status of negotiations, as

Mr. Gardiner would testify, was proba])ly not in

dispute, but it is merely in explanation that SPEEA
took certain action that it did.

Trial Examiner Miller : In other words, th(» Gen-

eral Counsel expects to adduce, if 1 understand you

correctly, is in effect along this line, tliat as of a

certain date negotiations had reached a particular

point which Mr. Gardiner would describe and that

SPEEA then did in the light of the situation as it

then stood, SPEEA did so and so ?

Mr. Tillman: That is correct. [126]

Mr. Weil: That is right.

Trial Examiner Miller : Very well, I will adhere

to my original ruling.

EDWARD Mcelroy Gardiner
having been previously sworn, rc^sumed the stand

and testified further as follows:

Direct Examination—(Continuing)

Mr. Weil: Inasmuch as my hist question, which

was objected to, is buried pretty dee]) in the record

I will restate it, and I will start that liiu' of (lui's-

tioning over, with your pennission.

Trial Examiner Millcn*: Surc^ly.

Q. (By Mr. Weil): Would you give us as

succinctly as possible the story of the course which

negotiations took from the inception of ucuotia-

tions after the letter of April 12, 1952, ouwaid I

A. At the first meeting
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(Testimony of Edward McElroy Gardiner.)

Mr. Perkins (interrupting) : My recollection is

that there is a continuing objection on that.

Trial Examiner Miller: Yes, there is.

For the record the objection is overruled.

A. (Continuing) : at the first meeting a

SPEEA proposal was made to the company which

consisted of stating that it was our object in nego-

tiating to negotiate for a wage increase, changes in

overtime and also stipulated that we considered it

proper to introduce later on into the negotiations

other items.

A few meetings later the prospective general in-

crease requested was clarified and the statement

was made that one and a half times for overtime

was our request. Our proposal

Q. (By Trial Examiner Miller—interrupting) :

May I interrupt for a moment, Mr. Gardiner?

When you say that the percentage of increase was

clarified, was SPEEA at that time, at that point, re-

questing an across-the-board increase in a given

percentage or were you requesting varying percent-

ages from different levels of salaried payment?

A. At that particular point our request was for

30 per cent across-the-board.

Trial Examiner Miller: Very well.

A. About six meetings later—this is approxi-

mate in my mind—the company made an offer to

the SPEEA organization of six per cent plus an

offer on overtime, which is a matter of record. This

offer was refused by SPEEA and subsequently

meetings indicated that an impasse had been
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(Testimony of Edward McElroy Gardiner.)

reached. In an effort to In-eak up this impasse

Q. (By Mr. Weil—interrupting) : Just a min-
ute, please. A. Surely.

Q. Can you tie this down to any extent with
dates approximately?

A. Yes; the offer from the company was made
on June 27.

Q. That is the offer of six per cent?

A. Six per cent. [128]

Q. (By Trial Examiner Miller) : Was that also

across-the-board ?

A. Yes, that is correct. And this offer was re-

jected shortly after by a ballot of the membership.

Following the impasse, the services of a mediator,

concilator, were called. During the series of meet-

ings held with the federal conciliator, additional

items were brought into the negotiations at the re-

quest of the conciliator. Our purpose in doing this

was

Mr. Perkins (interrupting) : T would sup])l(»ment

the continuing objection by objecting to the re-

sponse of the witness on the ground that the ]nir-

poses in connection with offers are not pertinent

to the issue upon which T understood tlu* Trial

Examiner to regard this line of testimony as pos-

sibly pertinent. I understood that tlic cnin-sc of

bargaining as to dates was to be tentatixdy con-

sidered as pertinent by the Ti'ial Examiner }ia\ inc:

in mind that the purpose of this is to show a coi*-

relation between the patteni of the bargaining and

the j)attern of the contc^nded ])T'ot(H*tive eoneerted



290 Boeing Airplane Company vs.

(Testimony of Edward McElroy Gardiner.)

activity. And with that in mind I do not think that

the purpose of SPEEA, its motivation in concerted

offers, too germane to that issue.

Trial Examiner Miller: The witness's testimony

at that point was interrupted. I am not sure that

his thought was fully developed. I will permit him

to proceed and entertain a motion on the grounds

that you have stated.

The Witness: My thought was interrupted on

that. Could [129] you bring me back to the point?

Q. (By Trial Examiner Miller): You had

reached a point in which additional matters were

injected into the negotiations at the suggestion of

the conciliator.

A. Correct. This was done in order that the com-

pany might have a clear picture of all issues that

were on our mind.

Q. (By Mr. Weil) : What were those additional

elements ?

Mr. Perkins: I move to strike the answer, Mr.

Examiner, on the same ground.

Q. (By Trial Examiner Miller) : Was the pur-

pose of SPEEA in introducing these additional

issues the subject of discussion at the meetings with

the conciliator? Was this purpose ever actually

spelled out or was it just a mental purpose?

A. It was.

Q. Spelled out?

A. It was spelled out.

Trial Examiner Miller: Objection overruled.
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Mr. Perkins: May I hear the hist question and
answer, please, Miss Reporter?

(Question and answer read.)

A. As a result of the discussions which fol-

lowed in the presence of the mediator, it was deter-

mined that the actual impasse had disappeared.

Q. (By Trial Examiner Miller): Impasse of

what? [130]

A. The impasse which caused SPEEA to request

the services of a conciliator in thc^ first place.

Q. The impasse was on what subject or sub-

jects?

A. On the subject of wages, working conditions,

the subject of negotiations up to the entrance of the

federal mediator.

Q. You had mentioned in your testimony only

negotiations up to that point with respect to the

subject of wages and overtime. Had there been

others ?

A. I am trying to remember whether sick leave

at that time w^as considered a pei-tinent issue.

Q. Specifically, I am not interested so much in

all of the subjects that were discussed but on the

subjects on which an impasse d(^v('l(»])e(l witli re-

spect to which it was felt necessary to introduce

the conciliation service. Did the impasse develop on

any subject other than wages and the ovci-time

issue ?

A. The company's offcM* in this ])a?'ti('ulai- case

concerned itself only with wages, aud T believe the

sick leave clause, and in this particular case a re-
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jection was made by the membership, and so it

was considered that an impasse had been reached.

Q. With respect to those two issues?

A. With respect to those two issues.

Trial Examiner Miller: Very well.

Q. (By Trial Examiner Miller) : You have now
reached the point at which you testified that the

impasse had been broken as a result of the dis-

cussions with the conciliator. [131]

A. Yes. The discussions were in the presence of

the conciliator at this meeting. And it was agreed

to dispense with the services of the conciliator in

the future for an indefinite time. The following

negotiations took place under an atmosphere of

Mr. Perkins (interrupting) : I would prefer to

have the testimony confined to the facts.

Trial Examiner Miller: Objection sustained.

Q. (By Mr. Weil) : Can you give me the ap-

proximate date on which the negotiator was

called in?

A. I believe I'd have to refresh my memory by

a reference to the chronology of this. I believe it

was in July.

Q. Can you tell me approximately how long the

negotiator continued to operate with you, how long

his participation continued?

A. I wasn't present at all of the meetings. I

believe that there were three. There could have

been more.

Q. (By Trial Examiner Miller) : Over how "ong

a period of time?

1
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A. That is another va^ue part in my mind here.

May I refer to the facts on this particular case,

records ?

Q. (By Mr. Weil): Yes. I will show yuu the

area representative's letter a})oiit which von testi-

tied yesterday, dated 9/11/52, with pai-ticular ref-

erence to that section headed by "Summary''. Would
you read that, please? A. Yes.

Q. Does that serve to refresh your recollection,

Mr. Gardiner? [132]

A. The last meeting was held in the mediator's

office September 11.

Q. After you dispensed with the mediator, what

w^as the course of negotiation?

A. SPEEA and Boeing Airplane Com])any

agreed to form a joint subcommittee to further in-

vestigate certain data which had beeii ])repared 1)y

SPEEA and presented in the ])revious negotiations.

Two representatives from the coiu])a]iy aud fi-oni

SPEEA were selected to prepare^ joint data which

would not in itself be a cause for argmnent. Tn

addition, the results of the MAC poll, which had

been conducted, were presented to management

Q. (Internipting) When was this MAC poll

conducted? Was this after you dispensed with the

mediator ?

A. I don't have this chronoloizy (*oni])l('t(' in my

mind.

Mr. Examiner, this is why T requested the use of

reports, w^as merely to satisfy the* chiv^noloiry of the

events.
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Trial Examiner Miller: Very well, I am satis-

fied that the witness's recollection may properly

be refreshed, if refreshment is available.

Mr. Weil: I believe it is.

The Witness: Mr. Examiner, I am referring to

my own notes and have the data available. If this

is permissible

Trial Examiner Miller: Let the record show

that the examiner has been advised that the witness

has been able to determine the data by reference

to notes now in his possession. [133] If counsel

wishes to inspect the notes, they are at liberty to

do so.

Mr. Perkins: I don't desire to do so.

Trial Examiner Miller: Very well. You may
proceed, Mr. Gardiner.

A. The MAC report was given to the manager

on or about 9/29/52.

Trial Examiner Miller: Very well.

The Witness: Does that answer your question?

Q. (By Mr. Weil) : Yes. To tie that in, is that

the same date, is that date the same about which

Mr. Pearson testified that the management was

informed that the action on MAC had been tabled

for A. (Interrupting) That is correct.

Q. Continue with your

A. (Interrupting) Yes.

Another item had been brought up in the negotia-

tions at this time concerning itself

Q. (Interrupting) At this time do you mean
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A. (Interrupting) During these periods of ne-

gotiations following the dispensin<]: of the mediator

concerning the subject and agreement made be-

tween members of Aircraft Industries Associa-

tion

Mr. Perkins (interrupting) : Just a minute. This

perhaps is an appropriate time to raise the X)oint

that was mentioned earlier in these proceedings.

In view of the fact that the comi)U\int does not

mention anything about this as being about [134]

the so-called gentleman's agreement between the

various aircraft companies and the Aircraft Indus-

tries Association, I would suggest that it would be

appropriate for representatives of tli(^ (Jcncral

Counsel to state what they propose to introduce in

that connection and permit me to address a ])ro])er

objection to it, and, if, again, the Trial Examiner

considers it appropriate to have a continuing ob-

jection, why I would suggest that, if tlic ruling is

adverse to respondent, it is just by way of sug-

gestion.

Mr. Tillman: Mr. Examiner, at this point, at

this time, the witness just merely said that this

came in as an issue, so this, as I take it, is covered

by your previous ruling that this is one of the issues

in the bargaining we are introduciim* for back-

ground. I thinks Mr. Perkins' objection, if that is

what it is, is somewhat premature.

Trial Examiner Miller: That is true. Tie ititro-

duced the point before any statements were made

on the record or any (luestioii asked as to what the
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negotiations were with respect to the gentleman's

agreements or what the content of the gentleman's

agreement was, but may I ask does the General

Counsel expect to adduce any evidence on that point

other than the mere fact that a gentleman's agree-

ment was a subject of the discussion?

Mr. Weil: Yes.

Trial Examiner Miller : Then I take it that Mr.

Perkins' point is well taken. I will request an offer

of proof as to this particular matter. [135]

Mr. Weil: As to the gentleman's agreement?

Trial Examiner Miller: Yes.

Mr. Weil: The General Counsel offers to prove

that there was in existence, among the members of

the Aircraft Industries Association, an association

of apparently most, if not all, of the companies en-

gaged in the production of aircraft and aircraft

parts, an agreement not to hire employees from one

another. This agreement has, whatever the agree-

ment may be in itself, and we are unable to adduce

proof as to that at this time, the agreement has

had a certain and very definite effect on the mem-

bers of SPEEA in their thinking towards the MAC.
In other words, the MAC is at least partially based

upon a desire to get around or override the gentle-

man's agreement. As such the gentleman's agree-

ment is a definite causal factor of the MAC and

certainly part of the background upon which the

MAC should be considered, if it is to be, if an ad-

judication is to be, as to whether MAC is a pro-

tected, concerted activity.



National Labor Relations Board 297

(Testimony of Edward McElroy Gardiner.)

Mr. Perkins: Am I correct in intei'])retin,i^ coun-

sel's remark to say in essence that tlie General
Counsel does not propose to prove any gentleman's

agreement so-called but intends to prove only ref-

erence to what is contended to ])e an a.<xre(^m(*]it in

the bargaining negotiations?

Mr. Weil: No, that is not a correct statement.

The General Counsel intends to prove tlie iin])act

of the gentleman's agreement upon the situation

which the Board has here before* it, that in [136]

proving that impact the General Counsel will neces-

sarily be led into the MAC as it was understood

to exist to the members of SPEEA. T mean the

gentleman's agreement as it was understood to exist

by the members of SPEEA. For that purpose, the

General Counsel intends to put in certain eviden-

tiary matters, including the letter ex])laining the

A.I.A. gentleman's agreement written by Mr. T.ogan,

and certain other letters, which, I believe, will have

a tendency to prove what the gentleman's agree-

ment actually is. To tliat extent T would say that

your summation is correct.

Trial Examiner Miller: Let me ask this in the

light of Mr. Perkins' question. Will I, as a Ti'ial

Examiner, be required or callcnl npon to nial<r any

finding of fact as to what the g(»ntl(^manV airree-

ment consisted of or will T be reqnircd to make a

finding as to what the members of S;T^EEA under-

stood it to involve?

Mr. Weil: The latter.
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Trial Examiner Miller: Very well. Does that

answer your point ?

Mr. Perkins: I understand your answer to the

question to be, to mean, to prove the agreement?

Am I correct in that? I understood he is referring

to a letter from Mr. Logan in which what is re-

ferred to as a gentleman's agreement and how it

works is described. I am not too clear as to what

the answer meant.

Is it intended that the agreement be proven or

is the Trial Examiner [137]

Trial Examiner Miller (interrupting) : I take it

that agreement could be proven in a legal sense

only by competent evidence by a person qualified

to testify as to what the agreement was.

Mr. Perkins: That would be my understanding.

Trial Examiner Miller: So that if the letter and

other letters are offered merely to prove that cer-

tain concepts with relation to the agreement were

communicated to SPEEA members, that would not

be, in my view, proof of the agreement.

Mr. Perkins: If that is the intention I think I

am clear on General Counsel's statement or what

their intended proof is to be.

Mr. Tillman: I might make one supplemental

statement. As I see it, we are not barred from mak-

ing proof of the agreement as well as SPEEA 's

understanding of it. If both of them go in, so much

the better, but as far as we are concerned we only

need to show SPEEA 's concept of the gentleman's
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agreement, and the extent to which concej)! tlien

affected their action on MAC.
Mr. Perkins: On that point, Mr. Tilhnan, I

would at least take the position on behalf of re-

spondent that you are barred from proving such

an agreement as being pertinent to the issues in

this case, because it seems to me that within the

statute and within the rules of the Tioard it would

be necessary in order to allege the agreement in the

complaint, to describe it in terms or the general

purport of it, and allege in the complaint, as I un-

derstand your contention, that the concerted activi-

ties of the [138] SPEEA organization here are in

a sense protected by reason of its existence and by

its existence I mean the existence of the so-called

gentleman's agreement.

Mr. Tillman: I think you somewhat misunder-

stand the significance of a complaint, Mr. Perkins.

We are not alleging the gentleman's agreement as

an unfair labor practice and, therefore, as I see it,

do not have to make any allegation conceming it in

the complaint. We have asserted in the complaints

generally that Mr. Pearson, while (>ngaged in a

concerted activity was discharged, and that the

action of discharging him constituted also a viola-

tion of 8 (a) (5) in connection with certain (tlicr

activities of respondent, none at all being based on

the gentleman's agreement, if it exists or does not

exist.

Trial Examiner Miller: Essentially, ^Ir. Perkins,

as I understand the issue now, in the light of the
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offer of proof, let me try to be as specific as pos-

sible. Especially what the General Counsel appears

to be trying to prove is that the gentleman's, that

the MAC is a protected, concerted activity as the

General Counsel sees it, because it was an attempt

on the part of a group of employees of SPEEA
to overcome a limitation on their freedom to seek

employment in the industry or a limitation on the

availability of employment in the industry. Now,

whether or not proof of that type would justify

a conclusion that the concerted activity is protected

is something for me to determine and something

for the Board to determine. Especially, as I see it,

[139] that is what the General Counsel appears to

be after.

Do I correctly state it, Mr. Tillman?

Mr. Tillman: That is correct.

Mr. Perkins: My only point is, Mr. Examiner,

if the contention that the activity is protected is

based upon the existence of an agreement which

I understand to be a position of General Counsel,

it seems to me that at least within my concept of

the functions of the complaint that the agreement

should be alleged as described and respondents

given an opportunity to explore the issue and the

contention as such prior to the time of hearing.

Trial Examiner Miller: My impression at the

moment, and, if necessary, I will express this in a

formal ruling, my impression at the moment is that

on the theory of the General Counsel's case, as I

understand it, allegation of the agreement and
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proof of the actual content and scope of the agree-

ment need not be spelled out in General Counsel's

complaint. Now, insofar as tliis affects the proof, I

take it, that what we luv confronted with is this,

General Counsel expects to prove that the members

of SPEEA had a certain concei)tion of the limita-

tions on their freedom of the contract posed by

the gentleman's agreement, that they undei-took cer-

tain concerted action to overcome thes(^ limitations

on their freedom of contact, that the General Coun-

sel's ultimate theory then would be that concerted

action taken to overcome a limitation on one's free-

dom of contract is a protected, [140] concerted

action or activity, or should ])e regarded by the

Board as such.

Mr. Perkins: Ts that the Genei-al Counsers

position?

Trial Examiner Miller: Ts that the General

Counsel's position? Ts my assmnption correct?

Mr. Weil: Your assumption is convct, exce])t

that that is not the only groimds on which we feel

the activities are protected. But that is one of the

grounds.

Mr. Perkins: Perhaps T can shortcMi this, Mr.

Examiner. If this is the G(^nera1 Counsel's position,

then the question is posc^l as to whether ivspondcnt

should request the contiinianci^ of the hcaiirm- to

prepare on that issue, and T can state to you now

we are prej)ared to go forward, bnt we will object

to the relevancy of the evidence along that Vuw.
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Trial Examiner Miller: Very well. Without ex-

pressing any opinion at this time as to the validity

of the General Counsel's ultimate contention in this

regard, I am going to permit the General Counsel

to make their record, and you may have your con-

tinuing objection.

We will be in recess for five minutes.

(Short recess.) [141]

Trial Examiner Miller: The hearing will be in

order.

Q. (By Mr. Weil) : Mr. Gardiner, you were

stating that the matter of the gentleman's agree-

ment had come up in the course of discussion.

Would you go on there, please?

A. Yes, then a letter from the company was re-

quested explaining the company's imderstanding

of the agreement, and such a letter was received

from Boeing Airplane Company in a letter dated

October 13.

Mr. Weil : Would you mark this, please, as Gen-

eral Counsel's No. 10.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 10

for identification.)

Q. (By Mr. Weil) : Is this the letter to which

you have reference? A. Yes.

Mr. Perkins: May I ask the witness a question,

please ?

Trial Examiner Miller: Surely.

Q. (By Mr. Perkins) : Mr. Gardiner, I notice

some red pencilling here at the top of this General
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CoiinseFs ten for identification. Was that on the

letter when you received it or can you exphiin it?

A. No.

Q. The answer is no? That was i)ut on the letter

after you received it?

A. Yes. As far as T know it didn't arrive in

that form. In [142] other words, my comment is

that this was the letter and it doesn't indicate the

admissions that have ])een made.

Mr. Perkins: Respondent has no objection to the

admission of the letter su])ject to the objection

which I understand to be continued.

Trial Examiner Miller: Yes.

General Coimsel's Exhibit No. 10 will be re-

ceived.

(The document heretofore marked General

Counsers Exhi])it No. 10 for identification, was

received in evidence.)

[See page 503.]

Q. (By Mr. Weil) : Tn response to yonr receipt

of that letter, was the matter discussed further?

A. The matter was discussed and the objections

which SPEEA had to their understandine: of \\w

gentlemen's agi'eement as read from the lettei* and

as judged from the receipt of letters sent to in-

dividuals.

Mr. Perkins: May T ask that the latter pai't of

that answer be stricken on the err'ounds that it is

not the best evidence, that it ex])resses, T ])elieve,

something in the nature of an opinion. 1 didn't

think it was responsive.
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Trial Examiner Miller: I will sustain the ob-

jection. That portion of the witness's answer which

indicates a judgment based by letters received by

individuals, an objection is sustained thereto.

Q. (By Mr. Weil) : Was your judgment based

on any evidence other than the evidence contained

in the letter which has been received in evidence

as General Counsel's Exhibit No. 10? [143]

A. Perhaps I can say it this way, that we

have

Mr. Perkins: I believe the question calls for a

yes or no answer.

Trial Examiner Miller: Yes.

A. Yes.

Mr. Weil: Will you please mark for identifica-

tion General Counsel's Exhibits Nos. 11, 12, 13, 14,

and 15.

(Thereupon the documents above referred to

were marked General Counsel's Exhibits Nos.

11 through 15, inclusive, for identification.)

Mr. Perkins: Mr. Examiner, may we go off the

record momentarily?

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Weil) : Was the committee shown

other letters addressed to individuals?

Mr. Holman: What committee are we referring

to now?

Mr. Weil: The Executive Committee.
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A. The Executive Coniniittec was shown other

letters.

Q. (By Mr. Weil)
: To whom wciv these letters

addressed, to the Association, or to individual nicin-

hi-v^l A, To ijidividual mom'oers.

Q. Did the individual nn'inbers U\kv the matter
up with the Association or with the Executive Com-
mittee? [144]

Mr. Perkins: I object to that, as to what mixiivr^

we are referring to. The exhibits are not in evidence
yet.

Mr. Weil: T am trying to lay a foundation to

put them in evidence.

Trial Examiner Miller: T will overi-ule the ob-

jection.

Mr. Weil: Y\^ould you repeat the question, please?

(The question was read as follows:

^^Q. Did the individual members take the matter

up with the Association or with the Executive

Committee ?")

A. The individual members did take the matter

up with the Executive Committee acting for the

Association.

Q. (By Mr. Weil) : Did they show you the let-

ters that they had received? A. Yes.

Q. Are these (indicating) the lettei's which they

show^ed you? And I'll show you Oenei'al Counsel's

Exhibits for identification numbered 11 tliron-h 15.

A. These letters were shown to members of the

Executive Committee at differ(»Tit times. T f(»el I

must state this for the record. Tn other words,
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when these are properly identified I can state that

these have been shown before the time in which

this matter was brought up to the company. Now,

two of the letters dated the 8th of January and

the 20th of January were not shown to the Execu-

tive Committee until after the MAC had been

started in this particular case, and so I don't know

whether this [145] constitutes a proper assembly of

the evidence.

Q. That is the question I asked. As a result of

these letters, was the factual situation which con-

fronted the Executive Committee in their action

regarding the MAC substantiated or changed?

Mr. Perkins: I don't understand that question.

Trial Examiner Miller: I don't either.

Q. (By Mr. Weil) : Did the knowledge of these

letters by the Executive Committee and the knowl-

edge of the contents of these letters by the Execu-

tive Committee change the opinion of the Executive

Committee and their subsequent actions in regard

to the MAC or substantiate the actions which the

committee had at the time they received such knowl-

edge, the intention of taking—

—

Mr. Perkins: Excuse me for interrupting you,

Mr. Weil. It seems to me that that question is more

appropriate as to the ruling on the admissibility of

these exhibits. We don't know anything of the con-

tents as a part of the record in this case at this

point, and it just doesn't seem to me that the pert-

inency of a question is apparent at this point in the

record.
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Trial Examiner Miller: T tliiTik tlu' objection is

well taken.

Mr. AVeil: Let me at this time oft'cr tiie exhibits.

Mr. Perkins: These exhibits 11 throiiuii l.l tor

identification are now offei-tnl, as T understand it.

Eespondent objects to the admission of these ex-

hibits under respondent's continuing: o])jection as

1 the relevancy and materiality of the su])ject [146]

matter dealt with in these letters and as to the

matters sought to be proven by these letters, and

to the extent that these letters are offered in evi-

dence for the purpose of proving or tending to ])rove

an agreement between respondent and oWwv com-

panies, aircraft comj^anies included. Respondent ob-

jects on the ground that the letters are not the best

evidence, and on the further ground that the letters

amount to hearsay evidence.

Trial Examiner Miller: The ol)jection is over-

ruled.

The exhibits will be received.

(The documents heretofore marked General

Counsel's Exhil)its No. 11 tlirough 15, inclu-

sive, for identification, wvn^ received in evi-

dence.)

[See pages 507-511.]

Q. (By Mr. Weil): Mr. Gardiner, you men-

tioned most recently, quite recently, that because of

the impasse which the information alxnit the AlA

gentlemen's agreement had on the negotiating com-

mittee that you brought up

Mr. Perkins (inte7TU])ting) : T object to the form
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of question referring to the impasse. If the inten-

tion of the question is to bring out from the witness

what the Executive Conmiittee did by reason of

the receipt of these letters, I have no objection.

Trial Examiner Miller: I so understand it.

Is there more to the question?

Mr. Weil: I so intended it.

Mr. Perkins: I have no objection.

Trial Examiner Miller: Very well.

A. With the letter from Mr. Logan of October

13th, with the [147] letters indicated in evidence,

and with indication of other letters, which have not

been admitted as evidence in this case, the subject

was discussed with the company in following nego-

tiations sessions and the reasons for our concern

over this gentlemen's agreement were expressed to

the company, at subsequent meetings at Boeing Air-

plane

Mr. Perkins: May I ask that the remark with

reference to other letters be stricken. These are the

letters that have not been admitted into evidence.

Trial Examiner Miller: The remark will be dis-

regarded.

A. In a formal negotiation meeting with Boeing

Airplane Company two questions were asked of Mr.

Logan. The first question was that in view of our

concern of the effect of the AIA gentlemen's agree-

ment upon the freedom of the individual engineer

to form a contract or seek employment elsewhere,

we requested that the company cease and desist

from its continuance of the understanding or agree-
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ment as was expressed in the letter of October 13.

Mr. Logan said they would not. Secondly, and in

view of this refusal, the company was asked whether

they would permit an inclusion in tlie contract

which we were in the process of agreeing to, would

include provisions which would allow activities such

as the MAC to be conducted and jx^rmittcd as a

definite part of this contract. This was refused.

Q. (By Trial ExamiTier Miller) : Do you re-

member the date on that or the approximate date of

the conference at which these [1-18] two issues were

raised ?

A. I will refer to my notes, if you would care

for me to.

O. Tf you would.

A. This meeting was held on or a])out Decem-

ber 5, 1952.

Trial Examiner Miller: Go ahead.

Q. (By Mr. Weil) : To return to a subject that

we mentioned rather briefly yesterday, Mr. l^earson

in his testimony estimated that on October, about

or on about the first of October, T believe it was,

the membership of SPEEA was something like

2,000. When you took the stand you estimated that

it was something like 1,300. Have you Imd <.ccasion

to refresh your recollection in the meantime?

A. Yes.

Q. Would you tfOl us about it, please?

A. In order to refresh my mcMuory on that T

checked the actual meinbership listinirs at that time
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and found it to be 2,100. I feel that that correction

should be inserted.

Q. (By Mr. Weil): Was that November 24?

Did I give the wrong date?

Q. (By Mr. Perkins) : May we go off the

record ?

Trial Examiner Miller : Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Let the record show that during the period of the

discussion off the record a question was raised with

respect to the date [149] of the meeting questioned

by the Trial Examiner, and that there has been

some clarifying discussion with respect to the date

of that meeting. As a result of that clarifying dis-

cussion, are you in a position to state your present

understanding with respect to the date of meeting,

Mr. Gardiner?

The Witness : Yes ; the date of the meeting is on

or about November 24.

Trial Examiner Miller: Very well.

Q. (By Mr. Weil) : As a result of Mr. Logan's

refusal, relative to his answer to the two questions

that you mentioned in that negotiating session,

which apparently took place on November 24, was

the Executive Committee moved to take any fur-

ther steps concerning the MAC?
A. The SPEEA Executive Committee did not

take any steps at that particular time, because other

items were under consideration at that particular

time also. The company had made us an offer to
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which we were at that tinic^ su.2:Kostins certain alter-

ations. This concerned the retro-activity clause of

overtime and an anniversary date, and we wished

to have a clarification of the company position on

these two questions before su])jectinf]: the coin])any

offer to a membership })allot. This clarificiition was

received from the company and the ballot taken.

Q. Can you approximate the date of that ballot ?

A. It was early in December, T ])elieve.

Q. That is close enough. [150]

A. Final comment on the negotiations was our

decision in view of the impasse reached by vii-tuc

of the company's stating that last offer was their

ultimate position, and the majority of tlic member-

ship indicating their refusal to accept this offer,

was to start the MAC activity and we so notified

the company, and this was done in the letter which

I believe has been offered in evidence. Ts that

right?

Mr. Perkins: Let's identify that exinbit Wn- the

record.

Trial Examiner Miller: Xo. 5, General Coun-

sel's 5.

Mr. Tillman: May T ask the witness, what dat(»

was that decision made, again, to go ahead witb Die

MAC more or less?

The Witness: The latter ])art of DeeenilH'i'.

Q. (By Trial Examiner Miller) :
Mr. Gaidiner,

you speak of an impasse readied wbieli impelled

the Executive Committee to uo ahead with MAC.

Let me ask, as of this date in December, when
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the membership had rejected the company's last

offer, had that offer included any statement of a

company position with respect to a wage increase

which differed in any way from their original offer

of six per cent?

A. No. There was an additional unilateral indi-

cation of company intent

Mr. Perkins : I ask that that be stricken.

Trial Examiner Miller : I will permit the witness

to finish the statement and entertain a motion to

strike.

A. (Continuing) to increase one form of

remuneration to the [151] membership, namely,

that of the Merit Review Plan and for clarification,

in the past, the company has in the past, allocated

approximately three per cent of the payroll to

raises granted throughout the representation, three

per cent per annum, I should say, in this case, and

the company stated that it was their intention to

raise this to six per cent or three per cent per

review with two reviews being given per year. This

was not to be part of the contract.

Q. (By Trial Examiner Miller) : This statement

of company's position had been made before ballot-

ing to the membership on the company's last offer?

A. That is right.

Q. And the last offer insofar as a general wage

increase was concerned indicated no change in the

company's position concerning a general increase?

A. That is right.

Trial Examiner Miller: Very well.
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A. In the letter of transmittal of the indication

letter of the MAC.
Q. (By Trial Examiner Miller) : General Coun-

sel's No. 5^?

A. General Counsel's No. 5. One section indi-

cated that the MAC had l)e(^n started in view of

the restraint of freedom on the ri,«^ht of en^^ineers

to seek other employment as we understood the

s^ontlemen's agreement. Xow, J would like to he

able to refer to General Counsel's No. 5 for clari-

fication on that. If you [152] wish me to get this,

why, I can.

Q. You may quote it, if you wish, or may refer

to it by designation in the exhibit.

A. The paragraph three of the exhibit states,

"This conference is being conducted for the follow-

ing purposes:

"^(a) To provide members with improved op-

portunity to bargain for their services. Our mem-

bership"

Mr. Perkins (interrupting) : The letter is in evi-

dence, Mr. Examiner.

Trial Examiner Miller: T realize that. T will

permit the witness to quote.

A. (Continuing) "Our membershi]^ has re-

quested SPEEA to restore the freedom and ])rivacy

of engineers who seek to improve tlieii- situations

by changing employers.

^^^(b) To obtain data on the true market value

of engineers with various amounts of experienee.'
"

Trial Examiner Milh^r: V^v- Weil.
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Q. (By Mr. Weil): Mr. Gardiner, the MAC
having been put on the road by the Executive Com-
mittee, and was the Executive Committee then

watching the MAC Committee's actions closely so

that you were aware of the individual steps taken

by the MAC Committee in getting this show on the

road?

A. Yes. Through our liaison officer in this par-

ticular case, who kept cognizance of the activities

of the MAC Committee. This committee was one

of a large group of committees, and, therefore,

[153] complete cognizance was not kept by all

members of the committee.

Q. To go back to this last offer or the ultimate

offer of the company, was that offer less than the

original offer or more than the original offer that

was made in July?

A. The company offer as such was less by virtue

of the retroactivity clause on overtime.

Q. Would you explain that.

A. Yes. At the offer made in July, the company

had stated that it was their intention to pay over-

time in a manner indicated, which we have called

the ^^ Lockheed formula'', such overtime payments

to be made retro-active to the anniversary date of

the contract, which was in July 1. The last offer

stated that the general raise would be granted on

six per cent and that this general raise provision

would be retro-active to July 1, and that the over-

time would start as of January 2, and that there

would be no retro-activity.
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Q. January 2, 1953? A. 1953.

Q. As to the letter, General Coiinsers Kxliihit

No. 5, which was sent to the company, what was
the next indication or response that you icccived

to that letter from the company of tlicir awaiv-

ness of their receipt of the letter?

A. The response that occurs to me in this par-

ticular case was word from ]\Ir. l\»arson that he

had just been terminated by the C()mi)any. [154]

Q. Had you been informed prior to the time

that you received this word from Mr. Pearson that

he was to be terminated or that he liad been tci-mi-

nated? A. No.

Q. Did you as chairman of the Executive Com-
mittee take any action on hearinc; on Mr. Pearson's

termination ?

A. Yes. After conferring with Mr. Pearson in

a meeting of the members of the Executive Com-

mittee, we first offered him employment in SPEEA
in order that his income would not be cut, and, sec-

ondly, requested a negotiation of tliis particular

incident with the company.

Q. (By Trial Examiner Miller) : Before you go

ahead with this particular subject, Mr. Gardiner,

there is a question that occurs to me. T am not sure

that our record is clear on this point as yei. But

with respect to what has been described as tin- com-

pany's ultimate offer, that is, the status of its offer

in December, you indicated that there was a ballot

of the membership and that the membersliip re-

jected the company's offer as it then stood.
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A. That is correct.

Q. Was the fact that the membership rejected

the offer communicated to the company in a formal

fashion ^ A. Yes.

Q. How and when?

A. I believe that was communicated by letter.

Q. Some time after the ballot? [155]

A. Yes.

Mr. Perkins: May I state that on respondent's

case we intend to put in the exchange of corre-

spondence between the parties that reflected the

offer and the rejection.

Trial Examiner Miller: Very well.

The Witness: Shall I continue?

Trial Examiner Miller: Yes, discussing the sit-

uation of Mr. Pearson.

A. The negotiation meeting was held with com-

pany officials, and

Q. (By Mr. Weil—interrupting) : When was

that held?

A. Here we go on dates again.

Q. I will bring you up to date with the com-

pany's note so that there won't be any question

about it. Showing you this notation, would you read

that, with particular attention to dates.

A. Yes.

Q. Does that refresh your recollection as to

when this negotiating was done?

A. It does. The meeting was held, I believe, on

February 6.

O. What was taken up at this meeting?
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A. The prime problem was that of the discharge

of Mr. Pearson. It was our contention that Mr.

Pearson was conducting his activities as a member
of SPEEA and had concerned liimself with 8PEEA
activities in carrying this out, and that we felt that

Mr. Pearson had been unjustly terminated. In ad-

dition, we stated that we felt [156] that there had

been a misunderstanding occurring during the con-

ference which resulted in the termination of ^Ir.

Pearson. This misunderstanding, w(^ IxOieve, might

have been unintentional, that is, Mr. T^ogan re-

questing this conference genuinely wanted to dctei*-

mine why Mr. Pearson had done what he had done.

Mr. Pearson had in turn wished at this conference

to have representatives from SPEEA with liim, as

he considered that the subject under discussion was

to be that of concern to SPEEA and pei-tinent to

SPEEA. Mr. Pearson in effect refused to discuss

the situation without the ])resence of SPEEA rep-

resentatives and Mr. Logan in this ])articular case

restated that it appeared that he had felt that our

presence was not required. On that basis

Mr. Perkins (interrupting) : I ask that that be

stricken as hearsay. We already have had the din^ct

testimony as to what occurred.

The Witness: I say that this was a statement

by us, SPEEA.
Q. (By Trial Examines- :\fi1l('r) : At the Feb-

ruary 6 conference? A. ^ (\^.

Mr. Perkins: T will withdi-nv \\w objection.

A. On that ])asis it was an-;umvd that a second
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conference be held, as it appeared that Mr. Logan

had no objection to the attendance of the SPEEA
representatives requested by Mr. Pearson, and this

meeting was held shortly thereafter.

Mr. Weil : May we go off the record ?

Trial Examiner Miller: Off the record. [157]

(Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Perkins: Mr. Weil, I don't mind if you

want to put those in his hand.

Mr. Weil : He is doing pretty well without them.

Q. (By Mr. Weil) : These are the notes of Feb-

ruary 6 and following meetings concerning Mr.

Pearson's discharge. If they will assist you, help

yourself.

Trial Examiner Miller: The immediate question

is, as I imderstand it, is the second meeting to con-

sider Mr. Pearson's discharge, at which representa-

tives of SPEEA were present.

Mr. Weil: That is right.

A. This meeting was held and Mr. Logan re-

stated his questions to Mr. Pearson

Trial Examiner Miller (interrupting) : May we

have the date?

A. This meeting is not in the notes.

Q. (By Mr. Weil) : Which meeting are you re-

ferring to, a meeting held subsequent to Febru-

ary 6?

A. This was the meeting held subsequent to the

negotiation meeting of February 6.

Q. But prior to the meeting of March 5?
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A. Yes.

Q. (By Trial Examiner Miller): Tliere is in

evidence now, Mr. Gardiner, a hotter restating the

company's position with respect [158] to Air. Peai'-

son, dated, I believe, February 11. Are you in a
position to say at this time whethei- the second

meeting which you are now tc^stifying about in

which Mr. Logan restated his questions was held

before or after the February 11 letter?

A. It is my opinion that th(» mc^eting was held

before.

Trial Examiner Miller: Very well.

A. In fact, I believe the meeting was hc^d witliin

a day or so folloAving the negotiation meetini:.

Trial Examiner Miller: Proceed with your de-

scription of the events of this meeting where Mr.

I.ogan restated the company's position.

A. Mr. Logan restated the com])aTiy's position,

and the company—and also stated the (*om{)any's

opinion concerning the propriety of Mr. Pearson's

actions. Mr. Pearson answered and stated what he

considered to be his point of view concerning the

propriety and the ethics of his actions. A general

discussion followed and Mr. Logan stated that he

would supply us the written—with the letter stat-

ing the company opinion and stand «>n this niattei-.

Q. (By Mr. Weil) : Were there any other meet-

ing that concerned themselves with the discharge of

Mr. Pearson? A. Yes.

Q. When was the next meeting (»!' that nature f
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A. As I see these notes here, I believe this was

March 5, though I believe that it would be proper

to note at this time that in the interim the SPEEA
organization had notified the [159] company that

they could not be, they would not agree to any con-

tract between the company and SPEEA until Mr.

Pearson's case was clarified.

Mr. Perkins (interrupting) : I have a copy of

that letter here. Do you recall the date of that?

The Witness: No, sir.

Mr. Weil: I believe that that was the letter of

February 1*3.

Mr. Perkins: Yes, I just turned to it here.

Q. (By Mr. Weil) : Is this a copy of the letter

to which you had reference ? A. Yes, sir.

Q. I think it might we well—can you explain

interlineations that appear on the letter?

A. Yes. Those were inserted and initialed by

myself because of the

Mr. Perkins (interrupting) : I am willing to

stipulate those those were on the letter as the com-

pany received them.

Trial Examiner Miller: Very well. The stipula-

tion is noted for the record.

Mr. Weil: Would you mark this as General

Counsel's Exhibit No, 16 for identification?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 16

for identification.) [160]

Mr. Weil : I would like to offer that.
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Trial Examiner Miller: Is there any objection

to the receipt in evidence of (leneral Connsers
Exhibit No. 16?

Mr. Perkins: Respondent has no objection.

Trial Examiner Miller: Very well. On tjic basis

of the imderstanding expressed off the record while

the reporter was marking the exhi])it, it is nnder-

stood that these are copies of the original letters

and that there is no objection to the receipt in evi-

dence of copies. With that nnderstanding there

being no objection, CounseFs Exhibit No. 16 will be

received in evidence.

(The document heretofore marked General

CounsePs Exhibit No. 16 for identification, was

received in evidence.)

[See page 512.]

Q. (By Mr. Weil) : What took placM^ aftcM- tliat I

A. A letter was received from the company.

Q. Is this (indicating) the letter to wliich you

have reference? A. Yes.

Mr. Weil: Would you mark that as General

CounseFs Exhibit No. 17 for identification, please.

(Thereupon the document above refen-ed to

was marked General Counsers Exhi))if N». 17

for identification.)

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Weil: I would like to offer this letter of

March 2. [161]

Trial Examiner Miller: Is there any objection
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to the receipt in evidence of General Counsel's Ex-

hibit No. 17, a company letter to the SPEEA or-

ganization dated March 2?

Mr. Perkins: No objection.

Trial Examiner Miller: There being no objec-

tion, CounseFs Exhibit No. 17 will be received.

(The document heretofore marked General

CounsePs Exhibit No. 17 for identification, was

received in evidence.)

[See page 514.]

Mr. Weil : Would you go on ?

A. This letter contained the statement that the

company would re-employ Mr. Pearson. Following

that a meeting was called by SPEEA with Boeing

Airplane Company to discuss the situation and the

best means of effecting, the most proper means of

effecting, his re-employment. This meeting was held

March 5. An understanding was reached during

that meeting as to the means by which Mr. Pearson

would be employed and the company's position was

stated as to their views on the propriety and ethics

of the MAC activity in general, and, in addition,

their views concerning Mr. Pearson individually.

SPEEA stated that it felt that Mr. Pearson's fu-

ture would be damaged if allegations were made in

references which would imdoubtedly be requested

of the company in case he requested employment

elsewhere. The company stated that requests for

references would be answered only to the extent of

Mr. Pearson's technical proficiency and that they

did not feel that such would be the case. [162]
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Mr. Perkins: I didn't understand what you
meant by that, Mr. Gardiner, just the last ])hrase.

The Witness : All right.

Mr. Perkins: May we hear the last i)hrase?

(The latter part of the last stateniciit was
read as follows:

'The company stated that requests for I'eferences

would be answered only to the extent of Mi-. Pear-

son's technical pi-oficieney and that they did not

feel that such would be the case.")

Q. (By Trial Examiner Miller): Would you

explain the last part of that answer, Mr. Gardiner?

A. The "such'' in this particular case referred

to the damaging of his future.

Mr. Perkins: I understand.

A. The company also stated in tliis meeting that

their decision to re-employ Mr. Pearson did not

indicate an alteration of their basic vi(^ws toward

the MAC itself. It felt that the re-em])loyment of

Mr. Pearson would result in the iciuoval of a

stumbling block to the n(\g()tiatioiis affcctini; the

SPEEA and the company.

Q. (By Mr. Weil) : Mr. (Jai'diuer, wliat was the

condition of the MAC at this time, Mai-ch f), T be-

lieve it was?

A. At that particular time th(^ deadliiir for the

return to the invitations had bciMi ])ass((l, and in

view of the returns received it had been drcided

by SPEEA to cancel the ])r('sent ])lan^ tor \\w

MAC.
Q. Was that decision on the pai't <>!' fli.' Kxcc-
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utive Committee, [163] that part of that decision

which was on the part of the Executive Committee,

a decision that the MAC would no longer be con-

sidered by SPEEA in any respect, or simply that

at that time it would not

A. Absolutely not. The decision was made simply

to cancel this particular MAC convention, I will

say. The SPEEA considers organized employment

have

Mr. Perkins (interrupting) : May I ask that this

])e stricken, please?

Trial Examiner Miller: It begins to sound like

a statement of position rather than a statement

that occurred at that time.

Does that complete your recital of the events

that occurred at this meeting when the company

set forth at length its position with respect to the

re-employment of Mr. Pearson?

The Witness : There is one last item that I would

like to state, if I may.

Trial Examiner Miller: If you would.

A. And that is that the SPEEA requested that

there be some way in which a discussion of pro-

posed conduct on the part of SPEEA could be

discussed with the company relative to the institu-

tion of conduct.

So that an indication of the company's stand

against such conduct could be made evident, the

company replied that it was their opinion that this

would probably be illegal, and that it was their

stand that they considered it best to wait until such
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[164] conduct had been instituted and then take

whatever action in the light of their knowledge of

the. subject and all other conditions, to take what

action appeared proper and usual.

Trial Examiner Miller: Does that complete your

recital of the substance of this i^articular meeting?

The Witness: That is right.

Trial Examiner Miller: At this time we will re-

cess until 1:30 this afternoon.

(Whereupon, a recess w^as taken until 1:30

o'clock p.m.) [165]

After Recess—1:30 p.m.

Trial Examiner Miller: The hearing will be in

order.

Mr. Weil : Mr. Gardiner, will you take the stand

again, please.

EDWARD McELROY GARDINER
resumed the stand and testified further as follows:

Direct Examination— (Continued)

Q. (By Mr. Weil) : Mr. Gardiner, to go back

to the question of the invitation to pai-ticipate in

the MAC, I believe there is a latent ambiguity in

your testimony concerning what engincHM-s wciv in-

vited to participate in the MAC. Would you 2:0 over

that?

Mr. Perkins: I didn't know of any invitation to

any engineers.

Mr. Weil: Not the invitation, ri< \^:\v as that
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questionnaire was sent out to engineers that asked

these questions, will you participate, and so forth.

Mr. Holman: You mean the poll?

Mr. Weil: Yes, the poll.

Trial Examiner Miller: The normal ballot.

Mr. Weil: The normal ballot of the engineers

whether they wished to participate.

Mr. Perkins: May I hear the question as re-

phrased ?

Q. (By Mr. Weil) : In regard to the original

ballot or poll of engineers questioning what engi-

neers v/ould be interested in participating in the

MAC, it appears to me that there may be a [166]

latent ambiguity in the record as to what engineers

were polled, and I wish that you would clear that

up and explain who were polled.

A. I see. All engineers of the SPEEA organi-

zation were polled, with the exception of those en-

gineers working for Continental Can Company

under contract at that particular time. In other

words, the engineers polled and those whom we

would consider as being called for the attendance

at the MAC included those in Boeing Airplane

Company or out of Boeing Airplane Company, who

at that particular time would not be disqualified by

virtue of some contractual obligation which would

preclude their attending such a conference. This

then would include men working for Boeing, who

were members of SPEEA, men who are members

of SPEEA, who no longer were working for Boeing

or who were working elsewhere, but would not in-
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elude those for whom we had negotiated eontraets

which possibly would pi-eelude their attending sndi

a conference.

Q. Another matter wliieli eoneci-iis me, in the

joint conference about which you testified earlier,

which took place around the 9t]u I think, of Feb-

ruary, somewhere around that time concerning Mi-.

Pearson's discharge, the conference at whicli Mi'.

Pearson attended, was any mention niach* l)y Mr.

Logan in that conference of the possible damag(»

to the Boeing Airplane Company which iiiiuht or

had resulted from the action takc^u towai'ds MA(\^

A. Yes. Mr. Logan mentioned that it was the

company's opinion that they had suff<']'ed damage

and he held up a sheaf of papers [U)7] which lie

stated were correspondence from otlicM' companies

or other organizations expressing—T will use a

term that is my own in this case—T don't consider

it a direct quote—concern o\n' the ^L\(^ an<l t<»

this extent, he stated in effect that damaire liad

accrued to the company.

Mr. Perkins: What was th(^ date of this/ ]< the

record clear on that?

Trial Examiner Miller: The conference .»f Feb-

ruary 9.

Q. (By Mr. Weil): When did yon cease t<» i)e

the chairman of the Executive C(»inniittee?

A. In March, 1953.

Q. When in March?

A. It would be, T think, at the time the ncnv

Executive Committeenu^n were voted in, l)Ut 1 be-
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lieve it was very close to the first of March. This

official transfer took place at the monthly meeting

of March.

Q. Which, according to previous testimony,

would have been the second Monday of March?

A. It should have been, yes.

Mr. Weil: I think that is all.

Trial Examiner Miller: Mr. Cluck.

Mr. Cluck: I have no questions.

IMr. Holman : Mr. Examiner, I wonder if at this

time I may ask for a recess of about a minute so

that I may get the minutes of SPEEA which we

have subpoenaed. I would like to put some [168]

indices in them to save time in my examination.

Trial Examiner Miller : We will recess for what-

ever period of time is required.

(Short recess.)

Trila Examiner Miller: The hearing will be in

order.

Cross Examination

Q. (By Mr. Holman) : Mr. Gardiner, in order

to clarify my view as to when you first entered

SPEEA, would you please state that for me once

more, when you first joined SPEEA?
A. Well, I believe the court records are avail-

able on that.

Q. Was it about 1949?

A. I believe so, yes.

Q. You have been in SPEEA ever since then,

I take it?
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A. That is right.

Q. When did you first hold any office m
SPEEA? I am speaking now of any committee as-

signment or assignments of the Executive Com-

mittee.

A. Well, my first assignment vfas the Executive

Committee, which I believe was in December of

'50 or January of '51. It was back in that particular

time, and my services before that time had gone on

for the preceding half or three-quarters of a year

more or less on committees.

Q. I see. So you became a member of the Exec-

utive Committee in December or January 1951?

A. That is right. [169]

Q. You were on the Executive Committee as

such as a member imtil—when was the time you

were made chairman?

A. Well, I was made chairman pro-tem, I be-

lieve it was, in November of '51, and at the time,

at this particular time, I ran for office again, and

following that election I was elected as chairman.

Q. As member of the Executive Committee now
you were on the governing body of SPEEA, is that

true?

A. That is true.

Q. They were charged with the responsibility

for negotiating for SPEEA and also operating the

club organization, is that correct?

A. That is right, excepting in those areas which

have been specifically limited in the constitution the
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SPEEA Executive Committee has the authority

and responsibility.

Q. But as between the members of your group,

they were responsible to your group, is that cor-

rect, that is, the people.

A. Could you rephrase that?

Q. The people who were on the varying com-

mittees doing work for SPEEA were under your

general surveillance and approval of the Execu-

tive Committee? A. Not entirely.

Q. What do you mean by that?

A. There are certain committees which are re-

sponsible directly to the membership. For instance,

the Tellers Committee is one [170] who does not

report to the Executive Committee but to the mem-
bership.

Q. What other committee?

A. I was trying to think of the name of it. The

Auditing Committee.

Q. Are there any other committees other than

that?

A. Not that I can recall. We consider that com-

mittees appointed by the Executive Committee can

tender a report for approval to the general mem-
bership.

Q. Are you advised of those reports?

A. It is the purpose of the organization that we
be advised.

Q. As far as you know, you are advised of the

reports? A. Not always.

i
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Q. Is it standard procedure not to be advised of

the report?

A. It is the standard procedure to be advised.

I am just indicating that not in all cases, but in

some cases some things slij) through.

Q. Surely. Of those committees, in your organ-

ization one is the Action Committee, I believe, is

that correct? A. That is correct.

Q. That was formed back in about the fall of

1951, was it? A. Yes.

Q. That was formed for the purpose of review-

ing various methods and actions which could be

taken with respect to bringing pressure on the

Boeing Airplane Company in its negotiations with

SPEEA, is that correct? [171]

A. Should it be necessary, that is right.

Q. Should it be necessary?

A. That is right. It is the Planning Committee

only. It is considered as a planning committee only.

Q. I see. You were advised from time to time

of the planning done by that Action Committee,

were you?

A. That is right. The committee in 1951 made

one report.

Q. And this Action Committee was formed in

1951 because they felt that the company and

SPEEA were not getting together on a contract?

A. No.

Q. Why was it formed?

A. The committee was formed because it was

considered that there was a possibility that and
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SPEEA and Boeing would not get together on a

contract.

Q. Mr. Gene Williams was chairman of that

committee, is that correct? A. Yes.

Q. You were aware^ I take it, of the activities

of the Action Committee?

A. As given by the single report given to the

membership.

Q. That would be a membership meeting,

would it?

A. A special membership meeting, that is right.

Q. You had been familiar with the reports given

to the membership at the membership meeting by

the Action Committee? [172] A. Yes.

Q. Calling your attention to the meeting in

June 1952 of the membership, is it not a fact that

at that time the Action Committee proposed to

the Membership Committee a plan, to the member-

ship, a plan of suggested activities which SPEEA
could take against the company? A. Yes.

Q. Is it not a fact that one of the suggested

plans of action suggested was the Manpower Avail-

ability Conference? A. Yes.

Q. There were also other suggested plans, were

there not? A. Yes.

Q. Those included the failure to punch time

clock?

A. I don't know. I would have to check that.

Q. We Vvdll refresh your memory.

Mr. Weil: Mr. Examiner, I would like to object

to that question until—any questioning concerning
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actions that were not taken. It seems to me they

have no pertinency to the matter under considera-

tion here.

Mr. Holman: Mr. Examiner, I think they do.

Mr. Perkins: The Trial Examiner has pre-

viously ruled on the same point.

Trial Examiner Miller: No, not on the partic-

ular point with relation to examination as to other

types of action proposed by the Action Committee.

Mr. Holman: I would like to point this out. It's

been presented here that the Manpower Availability

Conference was not necessarily an oppressive action

to be taken against the company but simply a form

of device used by which engineers could use the

Manpower Availability Conference as something of

a placement bureau for engineers. And we are by

this line of questioning seeking to show that this

was just one of a number of allied plans of ac-

tivity which SPEEA was to engage in, whose sole

purpose it was to bring pressure on the company

to accede to SPEEA 's demand, and this Manpower
Availability Conference is one of a line of sug-

gested actions which SPEEA was urged to take,

and this goes to question of whether SPEEA in-

tended Manpower Availability Conference solely as

a punitive measure or whether as alleged by the

other side, that it was possibly a punitive measure,

but it was also a sort of a market place or place-

ment bureau for engineering, and that is the pur-

pose of this line of questioning.

Trial Examiner Miller: Objection overruled.
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Q. (By Mr. Holman) : Calling your attention,

Mr. Gardiner, to what purports to be the minutes

for the Executive—excuse me—minutes of monthly

meeting of June 1952, in which it is stated, ^ fur-

ther move that the committee take under serious

advisement the report submitted last September by

the committee headed by Gene "Williams, by John

Lomax, and seconded by Harry Goldie'', does that

serve to refresh your memory as to the various con-

siderations that were taken under advisement?

A. Yes.

Q. And it states here, does it not, ^^No overtime

refusal to work?" A. Yes.

Q. And Manpower Availability Conference?

A. Yes.

Q. And publication to schools? A. Yes.

Q. And hit and run work stoppages?

A. Yes.

Q. And medical and dental appointments?

A. Yes, sir.

Q. And SPEEA to work, to meet during work-

ing hours ? A. Yes.

Q. Would you explain to the Examiner, and I

wish to be fair on this because this is very abbre-

viated, explain to the Examiner what these items

mean. Let's take the medical and dental appoint-

ments.

A. I want to make one statement in this partic-

ular case, and that is, as I believe the minutes will

show, the Executive Committee expressed its view-

point that this report was not approved by the
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Executive Committee but merely submitted^ and,

therefore, in the statements that I will be making,

I will be stating what it is believed to have been

the Action Committee's purposes beyond in writ-

ing these items, in preparing these items

Mr. Tillman (interrupting) : I object, then, to any

questions [175] of this type, as to what the Action

Committee intended.

Mr. Holman : I think this goes to the same point

as to the type of thing that is being intended, and

it goes to the Manpower Availability Conference.

Mr. Tillman : That witness was not on the Action

Committee.

Mr. Holman: He was on the Executive Com-

mittee, and this was referred to him as the govern-

ing body of SPEEA.
Trial Examiner Miller: The witness has indi-

cated that the report was not approved. However,

I assume from your testimony, Mr. Gardiner, that

you were present and heard the report.

The Witness: That is correct.

Trial Examiner Miller: The discussions on the

report, but not the report.

The Witness: That is right.

Trial Examiner Miller: Objection overruled.

Q. (By Mr. Holman) : Taking the medical and

dental appointments, was it the intention of the

SPEEA members to have certain medical and den-

tal appointments during their working hours which

they had to go to instead of work?

A. May I express it my own way?
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Q. Sure.

A. From the discussion held I gathered that

it was the intention as a proposed action that all

members of SPEEA have a dental appointment at

a given time. That would be a simultaneous medical

or dental appointment. [176]

Q. And the publication to the schools, what

would that involve?

A. Publication to the schools, if once again I

recall the purpose at that particular time, was to

advise schools of the presence of a labor dispute

between SPEEA engineers and Boeing manage-

ment, in order that they might not come to work

with Boeing under the misapprehension of labor

relations.

Q. No overtime was—refusal to work any over-

time on the part of SPEEA, is that correct?

A. That is correct.

Q. And the hit and run work stoppage would

be work stoppage in a sporadic nature?

A. That is correct; either sporadic in time or

sporadic in terras of dexoartmental.

Q. All these were designed to put pressure on

the company, isn't that correct?^

A. These are all designed as forceful action,

that is right.

Q. This Action Committee was activated in Au-

gust, was it not, to go ahead with some of these lines

of action? A. No.

Q. The Action Committee was activated before

August. The Action Committee was a planning com-

J



Natio7}al Labor Relations Board 337

(Testimony of Edward McElroy Gardiner.)

mittee. These plans of action by the Action Com-

mittee were publicized in your newspaper?

A. Yes.

Q. Calling your attention to what has been iden-

tified hy Mr. Pearson as proposal for SPEEA's
plan of action, signed by the [177] Action Com-

mittee, are you familiar with that document?

A. Yes.

Q. You have seen that, haven't you?

A. Yes. This doesn't mean that I can recall

it all.

Q. Surely. But you are familiar with that docu-

ment as produced by the Action Committee and

the date is 8/19/1952? That would be August 19,

1952?

A. I would have to pick them off, but I assume

that it is.

Q. Reading to you the preface to the proposal

for SPEEA's plan of action, in which is stated

^ There is no real reason to expect the company's

offer to improve materially unless some real pres-

sure is exerted on it. Your Action Committee feels

that this pressure must be applied some time, and

it might as well be this year. However, Boeing

engineers, in general, see no issues worthy of a

walkout. ^What then,' is the question so often asked,

^can we do to force Boeing to grant concessions

without resorting to a walkoTit?' The following

pages present your Action Committee's draft of a

sample plan which would be very likely to produce

startling results without one day's absence from
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work.' Having read that excerpt, will you state

whether or not that was your understanding of this

particular document when it came to your atten-

tion on the Executive Committee.

A. That it was a draff?

Q. That was the thinking of the Action Com-

mittee, was it?

A. Yes. This plan also had not been approved

by the Executive [178] Committee in its draft form

and also the membership at a quorum meeting di-

rected the Executive Committee to publish this

draft.

Q. One of the plans of action suggested by this

draft is the Manpower Availability Conference, is

it not? A. Yes.

Q. And another activity was stop punching time

clocks? A. Yes.

Q. You have made reference to sending publica-

tions to colleges as one of the projective plans of

action. Is that what is referred to here as "neu-

tralizing the hiring campaign?"

A. That, I believe, is the understanding of the

committee, the Action Committee.

Q. Reading from the paragraph which refers to

the neutralizing the hiring campaign, it states, "All

forms of publicity, such as advertisements in trade

magazines, technical publications, and newspapers,

news articles clearly defining the situation at Boe-

ing submitted to all media, letters to college and

university placement bureaus, letters to high schools

and articles in teaching journals to point up those
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aspects of Boeing's policies toward engineers which

cannot stand public scrutiny. Inasmuch as new

hires can obtain practically the same offer from

any company if they make the effort, even the small

deterrent offered by knowledge of the sources of

discontent at Boeing will probably be sufficient to

cause them to go elsewhere. Especially vulnerable

are the programs of hiring college professors and

undergraduates for the [179] purpose of stimulat-

ing engineering employment in the future. Meet-

ings with these people in which the disadvantages

of employment at Boeing are carefully and force-

fully spelled out should do much toward neutraliz-

ing this costly program." That is the projected

form of activity which is referred to here as your

understanding of neutralizing the hiring campaign?

A. That is the understanding of the Action

Committee in preparing it, as I understand it.

Mr. Tillman: I move to strike the question and

the answer.

Trial Examiner Miller: Overruled.

Q. (By Mr. Holman) : Calling your attention

to what has been admitted as General CounseFs

Exhibit No. 2, you are familiar with this document,

are you? A. Yes.

Q. Calling your attention to the statement here,

"As a point of interest, however, several compa-

nies have been sounded out, and they all have in-

dicated unofficially that they desire to be included''.

Would you be able to tell us what companies have

been sounded out in that respect? A. No.
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Q. This was never discussed with you?

A. That is right.

Q. You didn't discuss this with the Action Com-

mittee ? A. No.

Q. If the company had been able to get together

with SPEEA on [180] a contract this conference

would have been called off, would it not?

A. Yes, with one understanding, if the company

and SPEEA had agreed to a contract which con-

tained provisions as they stood up to the anni-

versary of the contract, the broad implications of

the contract concerning slow downs were such that

we felt that the Manpower Availability Conference

could possibly be construed as falling outside the

realm of the contract, and for that reason we would

not have held it.

Mr. Perkins: I am not quite clear on that one.

Could we have the answer? I don't want to inter-

ject here, but I am just suggesting that the answer

be repeated, and then Mr. Gardiner explain a little

bit more fully what he means.

Trial Examiner Miller: Let the record be read.

(Answer read.)

Q. (By Trial Examiner Miller) : Can you ex-

plain your response, Mr. Gardiner?

A. Surely. We would not and did not intend to

hold the MAC during the period of the last con-

tract with the company. This was for the reason

that we felt that one term in the contract concern-

ing strike slowdowns, sit-downs, et cetera, was so

stated in broad enough terms, such that a MAC
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convention, the MAC, could be considered to some

extent as a slow-down. Therefore, if a contract

exists written in that phraseology we would not

have held a MAC. [181]

Mr. Perkins: If I may be permitted just to ask,

does the Examiner object to my asking just two

or three questions for the purpose of clarification?

I realize that it is a very desirable practice to con-

fine cross examination to one counsel on each side

of the table, but I would like to have the Trial

Examiner express himself on that.

Trial Examiner Miller: I would normally re-

quest that that procedure be followed, however,

since a rather special situation appears to have

arisen, and there is no indication that we are letting

down the bars, you. may proceed at this time.

Q. (By Mr. Perkins) : I imderstood the sub-

stance of a previous question to be, if you had

consummated a contract with the respondent prior

to the date for the Manpower Availability Confer^

ence that you would have called off the conference.

Am I correct in my recollection?

A. We would not have held the conference.

Q. And then do you mean by the next answer

that you would have asked that any new contract

contain an approbation of the Manpower Availa-

bility Conference as a condition precedent to your

agreeing to the terms of a new contract?

A. No. That is one part of the answer. Either

we have formed a satisfactory contract with the

company in which we feel that the advantages ac-
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cruing from that contract are greater to the mem-

bership than the disadvantage of not being able to

hold such a MAC for all the reasons previously

submitted, the purposes of [182] holding such a

Manpower Availability Conference.

Q. But you would have insisted upon one or the

other ^

A. Let us say that that would be in our power

to determine. And we would so determine whether

it was more advantageous to the membership to

sign a contract which we felt would not allow us

to hold a MAC in return for other advantages, or

the inclusion in the contract phraseology which

w^ould permit us to hold the MAC.
Q. You mean before you would have approved

a contract with the company you would have in-

sisted either that your economic demands be met

or that approbation of the Manpower Availability

Conference be written in the contract?

A. Not at all.

Q. I am not trying to confuse you, I assure you.

I am trying to get an explanation of what you

meant by the other remark.

A. I mean in our evaluation of the offer from

the company, an offer, we would have—we would

decide at that time whether it was better to sign

a contract which would not peraiit us to hold a

MAC in our own opinion, or insist that inclusion

be made in the contract which would permit us to

do so. I am not saying that all of your demands

have to be met, because contracts are finally deter-

4
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mined by compromise and it is a relative matter,

and it is one that we have to determine at the time

of the contract, the time the contract is agreed on.

Mr. Perkins: I don't intend to pursue these

questions any further, Mr. Examiner. [183]

Q. (By Mr. Holman) : Mr. Gardiner, in the

fall of 1952, you, I believe, testified that you would

delay for four weeks the activation of the Man-

power Availability Conference until the next meet-

ing, or until the next meeting of the company and

the SPEEA, is that correct?

A. The last part of the question I—we stated to

the company that in view of the fact that satisfac-

tory negotiations seemed to be occurring, it was our

intention to take no overt action on the Manpower

Availability Conference for at least four weeks.

Q. At the time those negotiations were going on

you did not ask for the Manpower Availability Con-

ference to be put into the contract, did you, at that

time?

A. I will have to rely on my memory in that

particular case there as to time going on there. I

don't believe it was requested during that time.

Q. These actions, including the Manpower Avail-

ability Conference, and the refusal to punch time

clocks, and these other plans of action which were

set forth in the plan of the Action Committee, were

all designed to bring pressure on the company

without the necessity for a full strike, isn't that

correct ?
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A. Without the necessity for a full strike, you

say?

Q. Rather than going out on strike, everybody

leaving their jobs'?

A. I would say these have been considered as

an alternative or as an adjunct to the strike. [184]

Q. If these didn't succeed, you would consider

going out on a strike?

A. Or possibly the reverse.

Q. Possibly the reverse? Isn't it a fact that in

an executive meeting as late as January 1953, a

question of whether the strike should be submitted

to the membership was brought up before the Ex-

ecutive Committee and that it was moved that the

question of a strike not be submitted to the member-

ship, and that that motion was passed?

A. I believe that to be correct, and if you have

the minutes, I can check on that.

Q. Calling your attention to what is here indi-

cated as the minutes of the Executive Committee

meeting of January 14, 1953, Hendricks moved to

reconsider the full questionnaire, four against two

;

E.M.G. appealing intent of poll that it should in-

clude a strike vote; against, four; for, two. Does

that refresh your memory?

A. That refreshes my memory concerning that

particular meeting.

Q. There was a question of whether a strike

should be submitted to membership.

A. As considered in the meeting of January 14.

My reason for answering in that manner is that I
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believe there was a preceding meeting in which a

vote was made.

Q. A vote was made to [185]

A. (Interrupting) : In which a strike ballot

was to be included.

Q. Explain your answer.

A. May I have the minutes?

Q. Surely.

A. For the year 1952, I have one indication liere

given in the minutes of a special membership

meeting dated November 24 in which the Ex-

ecutive Committee's recommendations concerning

the company's offer were that as a result of the

"majority report that SPEEA must consider ap-

propriate action such as demonstration, walk-out,

MAC suggested as means of showing protest."

Q. That "demonstration walk-out" would be for

a day or something like that?

A. That is right.

Q. That is what you referred to as similar to a

hit and run stoppage, is that correct ?

A. No, not analogous in its entirety.

Q. What was that?

A. A demonstration walk-out in this particular

case is one in which a specific time of walk-out is

indicated.

Q. That is similar, then, to everybody having a

dental appointment at the same time, is that cor-

rect?

A. It might be so interpreted. Though, the dem-

onstration walk-out as the members of SPEEA
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viewed it was one in which the members in the

in the SPEEA classification who were non-exempt,

and thereby in leaving the company must punch

out, would not have [186] received pay from the

company for the period involved in the walk-out.

And opinions were exchanged as to the means in

which members in the exempt category which must

by law be paid for this particular period, means

were considered of a manner in which recompense

could be made to the company for the time not

worked but paid. You see there is a difference in

that particular case. A dental appointment might

be construed as a legitimate excuse, and this

was

Q. This was an illegitimate excuse?

A. No.

Q. What is the distinction? Both of them are

planned, are they not?

A. The dental walk-out, if we want to use the

term to describe it, was merely a proposal and it

was never one that secured the approval of the

Executive Committee.

Q. I see. You were interviewed, were you not,

by the Post-Intelligencer in January of this year

with respect to the labor negotiations and discon-

tent there between SPEEA and Boeing?

A. Yes.

Q. Reading from what purports to be ar excerpt

of the Post-Intelligencer for January 6, 195P it is

stated, ^^The Union now is polling members to de-
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termine what minimum increase will be accepted,

and Union Chairman M. E. Gardiner said they

described the minimum offer poll as a strike vote,

in essence."

Continuing the quote: ^*He emphasized the engi-

neers will [187] take all other steps possible before

undertaking a walk-out".

Does that state, in substance, what you reported

to the newspaper?

A. I don't consider it as such. Now, the quota-

tion section of this, "a strike vote in essence", I

believe refers to one poll on the questionnaire which

was distributed and then recalled.

Q. You deny that is the purport of your

A. (Interrupting) I believe this quote that has

been made has been lifted out of context and gives

a faulty impression, as is many of the publications.

Q. You were also interviewed by Dick Ross,

were you not, on or about January 2, 1953?

A. That is right.

Q. On television, and in answer to this question

from Dick Ross, "Well, now, what is the next action

on the part of your association?" E. M. Gardiner,

you are reported to have stated, "We are at this

time conducting a poll of our members which should

])e returned by the end of this month, to allow them

to determine whether they should perhaps leave

this area or carry on eventually a strike in order

to enforce our particular feelings on this issue." Is

that a correct statement of what you said, in sub-

stance? A. I believe so.
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Q. This was before the meeting of the Execu-

tive Committee [188] during which the motion to

inchide the strike vote was voted doAvn, is that

correct ?

A. That is right. In other words, the poll re-

ferred to in this particular case is the poll that

was recalled on the basis to us of ambiguity, and a

second vote was taken by the new Executive Com-

mittee which resulted in a decision at that time to

not include the strike ballot as part of the poll.

You recognize that this is the chronology of the

events.

The Executive Committee voted at one time to

submit a poll which did include opinion concern-

ing a strike. This poll was recalled, and the dif-

ficulty was of the ambiguity in the poll. We found

it very difficult to interpret just what the member-

ship meant by their voting. A second poll was pre-

pared, the new Executive Committee was in attend-

ance and voted on the issues of that poll. At that

particular meeting the decision was made by a

majority vote to not include the strike issue as a

part of the poll.

Q. You dissented in that vote, is that correct,

you and Mr. Czarnecki?

Mr. Tillman: I object to the question.

Trial Examiner Miller: I will sustain the ob-

jection as to the witness's personal position on the

matter unless his personal position is shown to be

material.

Mr. Holman: I think it is material, Mr. Exam-
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iner, in this respect, and that is it bears upon the

question of whether this [189] witness and those on

the Executive Committee at the time these actions

were planned represented the feeling of the ma-

jority of the SPEEA organization.

It is imi)ortant to show that the thinking of this

witness and others in the organization was not re-

flected, and thereafter other members who felt that

some of these actions taken by SPEEA were not

for the welfare of SPEEA were elected to office

and succeeded them.

In other words, we are pointing out that Mr.

Gardiner represents a school of thought in SPEEA
which produced these plans of action, which were

not approved of by the regular membership.

Mr. Perkins : May we consult for a minute ?

Trial Examiner Miller: Very well. Off the

record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

At this time I will sustain the objection.

Q. (By Mr. Holman) : I believe you testified,

Mr. Gardiner, that the overwhelming majority of

SPEEA voted to go ahead mth the MAC sometime

in November. I believe it was November 24, is that

correct ?

A. I don't recall the timing on that particular

one.

Q. At a meeting in that month or near that

month, the whole membership was given a chance to
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vote on whether the SPEEA organization should

now go ahead with Mx^C, is that correct?

A. No. The vote was taken that a MAC should

be conducted at a [190] time to be determined by

the Executive Committee.

Q. But that vote was that the MAC should be

activated and this was after the four-week delay,

was it?

A. That was during the four-week delay, to the

best of my memory.

Q. Do you have any record of the size of the

majority which passed that motion?

A. No, I don't have any personal recollection.

If it isn't in the minutes, I am afraid it isn't avail-

able.

Q. You don't recall how many people were at

the meeting?

A. No. I believe that that information might be

available in the Membership minutes, general mem-

bership minutes. But you must recognize that in

regular membership meetings that a vote can be

taken either by a show of hands or by a standing

vote. If a clear cut majority is shown, there is no

roll call taken.

Q. In other words, you, yourself, as of right

now don't recall what the majority would be?

A. No. This issue has been raised in several

meetings, and so I wouldn't wish to rely on my
memory on that issue.

Q. You couldn't estimate how many were there?

A. No.
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Q. Did you notice if the attendance was indi-

cated?

A. I have looked through the file here. I don't

seem to recall the November 24 meeting. I don't

seem to find it in here.

Q. The MAC was given publicity in your local

newspaper, was it [191] not? A. Yes.

Q. What is the name of that newspaper?

A. The N.P.E.

Q. I wonder if we could have it spelled out?

A. The Northwest Professional Engineer.

Q. To whom was this distributed?

A. The newspaper is distributed to the member-

ship. It is distributed at times to those within the

SPEEA representative representation imit.

Q. What do you mean at times?

A. I mean by that that we have on file, on the

l)asis of information supplied from Boeing Air-

plane Company and other companies, a list for

whom we bargain. We separate these in two cate-

gories, members and non-members, determined

mostly by income and expense we decide whether

the distribution should be made only to members

or to members and non-members. In addition, we

distribute to a courtesy list which includes those

members who leave our bargaining group by virtue

of promotion or transfer into supervision and other

supervisors, by virtue of a listing supplied to us

by the Boeing Airplane Company. In addition, a

final listing is made of distribution to other bar-

gaining agencies with whom we correspond.



352 Boeing Airplane Company vs.

(Testimony of Edward McElroy Gardiner.)

Q. Are they sent outside of the city, when you

say ^^ other bargaining organizations" "? [192]

A. Yes.

Q. They would be sent nation-wide, would they?

A. Yes.

Q. What was your part in the promotion of the

MAC personally, that is?

A. I was Chairman of the Executive Com-

mittee.

Q. Did you take any action personally as to the

settiiig uj) of the MAC or advising with the Action

Conmiittee ?

A. No. That was the duty of the liaison officer

to deal directly with the Action Committee. I also

served as spokesman and, therefore, letters con-

cerning the MAC which have been transmitted go

over my signature. As an example, the letter to

the Boeing Airplane Company concerning the invi-

tation.

Q. The liaison officer, who is he, what is his

name ?

A. The liaison officer has changed—are you re-

ferring to the Action Committee or to the MAC
Committee ?

Q. Perhaps I am a little confused now. The

MAC Committee was a part of the Action Com-

mittee, is that correct?

A. No. The way this happened is that the Ac-

tion Committee was planned for planning purposes

only, and those plans which were determined to be

useful, or that should be processed further, resulted
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in the organization of other committees to take on

those specific functions.

Q. The MAC Committee took on the special

function of MAC?
A. That is right. [193]

Q. The only thing I am trying to determine now
is who is this liaison officer that the Executive

Committee worked through in contacting the MAC
organization ?

A. Good enough. I think I can clarify it in this

way : In my belief Mr. Edwin Czarnecki was liaison

officer for the Action Committee, the plamiing func-

tion, at the time that the MAC Committee was

formed. It is my belief that Mr. Hendricks would

near that time become a member of our Executive

Committee and served as liaison officer.

Q. Was Mr. Czarnecki on the Executive Com-

mittee ? A. Yes.

Q. Did he report to you, that is, the Executive

Committee, from time to time as to the progress

of the MAC?
A. The progress of the MAC planning, yes. You

recognize he served as liaison officer for the Action

Committee.

Q. Do you know Mr. Rick James?

A. Yes.

Q. Who is he?

A. He is head of the Publications Committee

—

pardon me—he is at present a member of the Exec-

utive Committee of SPEEA.
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Q. How long has he been a member of the Exec-

utive Committee?

A. Since March of this year.

Q. Did Mr. James have any position in the plan-

ning of the MAC?
A. Not to my knowledge. Mr. James was editor

of the N.P.E., [194] and served as head of the

Publications Committee.

Q. He—N.P.E. is the newspaper, I take it?

A. Northwest Professional Engineer.

Q. Just to summarize a little bit with respect

to the area representatives, they were the repre-

sentatives that the Executive Committee would con-

tact on certain policy and business matters relat-

ing to SPEEA?
A. In an informal manner. In other words, I

must state it in that way because the Executive

Committee was j&nally determined by a clarification

through a constitutional ballot as the sole authority

and responsibility for the business of the SPEEA
other than that specifically designated in the con-

stitution.

Q. And the Executive Committee would send

out notices to the area representatives called news

letters, is that correct?

A. It could and did.

Q. And did. Do you happen to know whether

such area news letters were sent to the Boeing Air-

plane Company? A. Yes.

Q. They were?

A. Yes. It was a matter of policy with the Ex-
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ecutive Committee from one to me onward to make

sure that the company received the same informa-

tion that our members did.

Trial Examiner Miller : If you are about to pass

to a new subject, Mr. Holman, I think this might

be a good place to recess for five minutes. [195]

(Short recess.)

Trial Examiner Miller: The hearing will be in

order.

Q. (By Mr. Holman) : Mr. Gardiner, why was

the MAC considered an effective method of putting

pressure on the Boeing Airplane Company, at least

at the time that it was considered?

A. Considered by myself, do you mean?

Q. Yourself and the general organization,

SPEEA organization.

A. I don't believe I can answer for the organi-

zation, excepting by a recall to the ballot which

was conducted, but the response as shown by dis-

cussion in membership meetings, and that as indi-

cated by discussion in the Executive Committee,

and that w^hich I, myself, have considered, are all

different to a certain degree, and I would like you

to ask me which one you would like me to go at.

Q. Where are they similar, let's ask that first?

I assume you all have a similar view of the MAC?
A. Surely.

Q. What would that be?

A. It is similar in this regard : that it is the con-

tention generally held by all SPEEA members that

the termination rate of the Boeing Airplane Com-
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pany is a matter which is of serious consequences

to both the SPEEA membership and the Boeing

Airplane Company. This was brought out by Mr.

Esary at the start of negotiations in which he

stated, and I don't intend to quote him directly,

that in his consideration a man should work under

[196] conditions unless he finds either better con-

ditions elsewhere or intolerable conditions where he

is employed, at which time he should leave. This is

the form of, you might say, a white or black deci-

sion, which is a supposed right of an individual

working for an employer to have available to him

at all times.

Mr. Perkins : Would you please mark that place

in the record?

Q. (By Mr. Holman) : You aren't referring to

any notes there, are you?

A. No. It is just that you asked how did we

—

how did I consider and how does the membership

consider an activity such as the MAC to be an ef-

fective agency.

Q. I am interested in knowing why you thought

—perhaps I didn't phrase it too well—why you

thought this form of pressure as opposed to other

forms of pressure would be successful, what sort

of damage that you thought this would be to the

company to require them to meet your terms?

A. First of all, I don't believe it is necessary

to do damage to someone else to bring about a con-

dition where they must come to your terms.

Q. I am not speaking of physical damage. I am
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speaking of damage in the broad sense of pressure

or to create an undesirable situation which the com-

pany would wash to avoid or do away with and,

therefore, meet your demands. That is the sort of

damage I am referring to. [197]

A. Once again I say that I believe that some-

times an ameliorating step or action can be taken

unilaterally which will create conditions under

which the company will recognize that a change

should be made. I feel quite definitely a pressure

need not be damaging.

Q. What sort of pressure is this?

A. This is the pressure of restored bargaining

ricrhts and data. We have considered termination

data in these negotiations as most pertinent as an

indication of the necessity that the company's wage

scales nnd policies can stand ro^'is^'ori to flir gain

of both.

Q. You mean, by ^termination" you mean the

termination of engineers in sufficient quantities so

that the company could not operate, or at least op-

erate under great difficulty without them, is that

correct? A. That is correct.

Trial Examiner Miller: I am not quite sure that

I so understood the witness's answer, because he in-

dicates that

Mr. Holman (interrupting) : Let's get it straight.

I don't want to put words in his mouth. T am try-

ing to determine the type of pressure.

Trial Examiner Miller: Let the record be read
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as to the witness's previous response. I have an

observation to make with respect to it.

(Record read.) [198]

Q. (By Trial Examiner Miller) : Your previous

response at some length has just been read. When
you speak of termination data, in that connection

are you referring to the rate of turnover of the

company's engineers'? A. That is right.

Q. The rate at which people leave Boeing's em-

ploy under normal circumstances ?

A. Under all circumstances.

Q. Under circumstances in regular operation?

A. Correct.

Q. Will you explain for us the reference in that

answer to the fact that in your opinion, or in the

opinion of SPEEA members, the rate of turnover

that has existed at Boeing among engineers is in-

dicative of a need for the revision of the company's

wage structure?

A. It is felt in certain regards there is an agree-

ment between the expression made by Mr. Esary,

that I have quoted, in which when a man finds a

situation intolerable or finds a profit can be made
elsewhere, that he should terminate. This, then,

means the termination data in itself is a measure

to all concerned as to the opportunities existing for

the men in our bargaining unit elsewhere, to which

they will respond, or also a measure of the intol-

erableness, to coin the term, of present conditions

at Boeing.

Trial Examiner Miller: The witness's last re-
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sponse is [199] consistent with my earlier under-

standing.

Q. (By Mr. Holman) : The thing I am trying

to determine is whether the MAC was used to ac-

celerate that turnover. Is that correct?

A. There is another thing that has occurred

Mr. Perkins (interrupting) : Can we have a re-

sponsive answer on that?

Q. (By Mr. Holman) : Answer yes or no, and

then qualify your answer. The question was, was

this action of MAC designed to accelerate the turn-

over of engineers at Boeing? A. No.

Q. It was designed for that purpose?

A. No, it was not designed primarily to that

end.

Q. You mean by "primarily" that it was in part

designed for that purpose?

A. No. I mean that it was recognized that as a

secondary aspect that that would occur. This is an

opinion, and opinion only. We have no measure to

indicate that the termination rate would accelerate

as a result of the Manpower Availability Confer-

ence. This is based on the supposition that if the

men in attending such a conference find conditions

to be better at Boeing than elsewhere, there will

be no terminations, and, in fact, there will be a

cessation of the imrest felt by engineers under the

present circumstances, which would benefit Boeing.

Q. Was it anticipated that this MAC was being

held at a time [200] when engineers were in short

supply?
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A. Would you repeat the question?

Q. At the time the MAC was to be held was it

felt that engineers were in short supply the country

over? A. Yes.

Q. That was a fact, I take it?

A. That was a fact.

Q. Still a fact?

A. That is right, to my belief.

Q. The MAC was not held, was it?

A. The MAC was not held.

Q. It was the opinion of the Executive Com-

mittee that one of the reasons why it was not suc-

cessful was that it possibly violated business ethics,

isn't that correct?

A. That was one expression of feeling. I can

elaborate on that, if you wish.

Q. Calling your attention to what appears to

be News Letter 52, that is a copy of a news letter

sent out by the Executive Committee?

A. That is right.

Q. And calling your attention to the paragraph

wliich reads, ^^The Manpower Availability Confer-

(itiee will not work as an employment means. The

possible reasons which are apparent to the ma-

jority of the Executive Committee are three: one,

participation in the conference may have been con-

sidered to violate [201] business ethics." Is that

correct? Is that a correct statement?

Trial Examiner Miller : You mean by your ques-

tK^ii as to whether it is a correct statement as to
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whether that correctly reflects the Executive Com-

mittee's thinking?

Mr. Holman: I would like to know if I read it

correctly, first.

Trial Examiner Miller: Very well.

A. With the indication that it was stated that

such reasons were possible, the possible reasons are

three, that is not an expression of certainty on the

part of the Executive Committee but merely that

the possibility exists.

Q. (By Mr. Holman) : In addition, the Exec-

utive Committee also felt that the action had pub-

licized to other companies the unrest among engi-

neers which existed at Boeing Airplane Company?

A. Yes.

Q. Was it not also reported by the Executive

Committee through its news letter with respect to

the Manpower Availability Conference, "However,

it is encouraging to see recent local newspaper ad-

vertisements for engineers by competitive indus-

tries, even a member of the A.I.A.'' Calling your

attention to the portion that I have just read here,

is that a statement of the feeling of the Executive

Committee ?

A. That is a statement of the Area Representa-

tive Committee, isn't it? [202]

Q. Yes. Is that also a statement of the Execu-

tive Committee? I mean was that also their feeling?

A. No.

Q. What is the Area Representative Committee?

A. Would you like the organization?
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Q. No, I just wanted to know for the purpose

of clarification, because I would like to know whose

statement this is.

A. Well, I believe this was covered in testimony.

Q. It very likely was. I just wanted to

A. (Interrupting) : I can't recall that. The Area

Representative Committee is a Central Committee,

and then has a distributive grouping below it to

which information can be passed to individual area

representatives for distribution throughout the mem-
bership, and this organization is also used for the

collection of information, comments and opinions,

which are then prepared and printed by the Area

Eepresentative Committee. That is the avowed func-

tion and the approval of the liaison officer of the

executive Committee to which the area representa-

tive committee reports, is used only to check against

libelous statements. In other words, printing of in-

formation signed by the Area Representative Com-

mittee does not necessarily mean that those views

are agreed to by the Executive Committee.

Q. Is that area representative letter circulated

to the membership?

A. Yes. SPEEA is a democratic organization

and it feels that [203] the distribution of informa-

tion is just as important, the distribution of dissent

information is just as important as that of affirma-

tive.

Q. This is considered dissent? A. No.

Q. You are not going to say that that is dissent

information, or are you?
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A. No, I am not. I am just saying that the Ex-

ecutive Committee did not form an opinion.

Q. It has not necessarily been approved by tlu^

Executive Committee?

A. That is right, they have not said that that

is bad, good, or proper or improper.

Q. You have heard of the ^^ Hungry Hundred"?

A. Yes.

Q. What does that relate to?

A. The term ^^Hungry Hundred", as I gather it,

refers to a group of men very loosely organized, who
have assembled for the purpose of discussing prob-

lems which they consider to be of importance to

SPEEA, and thereby to provide the grass roots

organization, to use the term loosely, which can be

used for initiating motions or discussions on the

floor of regular membership meetings, or directing

petitions to the Executive Committee.

Q. A kind of a club within a club, would that

be it? [204]

Mr. Cluck: If the Examiner please, I object to

this question and the line of inquiry as being imma-

terial to any issue of concerted activities or other-

wise. It goes into the matter, presumably, of some

intra-organizational policy forming, whereas a mat-

ter of concerted activity and the actions taken by

the organization itself are all covered in the offi-

cial minutes or other e\^dence. Opening up inquiry

as to the "Himgry Himdred" or ^^Fullsome Forty"

might take up a variety of organizational problems.
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It enlarges the inquiry here to no useful purpose

that I can see.

Trial Examiner Miller: What is the materiality,

Mr. Holman, of this exploration of factionalism

within the organization?

Mr. Holman: It relates, Mr. Examiner, to the

point previously brought out, that the factionalism

within this group we will show has proceeded to an

extent that the so-called ^^Himgry Hundred", is a

group within SPEEA which is engaged in these

various plans which we have just outlined, and

which we submit does not have the whole-hearted

approval of the total membership, it relates to the

same issue which we discussed previously, I believe.

Mr. Tillman : In that event, the General Counsel

joins in the objection of Mr. Cluck.

Trial Examiner Miller: I will sustain the objec-

tion. Off the record. [205]

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Holman) : Mr. Gardiner, with re-

spect to your answer to my question as to whether

the Manpower Availability Conference would be

damaging to the company or not, is it your position

that it would not be damaging providing the com-

pany met SPEEA's demands? In other words, are

you taking the position that if the company had

met SPEEA's demands, there would not be a MAC ?

A. I would say it this way : That if the company

had acceded to the first proposal made by SPEEA,

that though the MAC could still have boon of use,
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and these other uses we have expressed to the mem-
bers of SPEEA, that the economic reasons in this

particular case would not result in damage to the

Boeing Airplane Company. The way you have stated

your question I find it difficult to follow.

Q. All right. Let me ask you this: If the MAC
were successful in luring away several hundred en-

gineers from Boeing, would that be damaging in

your estimation to the company?

Trial Examiner Miller: Just a moment. I am
going to interpose a consideration at this point on

my own initiative.

Wlien this line was begim, it was begim with a

question which sou2:ht to elicit those aspects of the

mtness's own opinion which coincided with the opin-

ion of the Executive Committee and the majority

of the SPEEA membership as he was aware by vir-

tue [206] of his participation in SPEEA activity.

We are still proceeding within that frame of ref-

erence, seeking such aspects of the witness's opin-

ion as he believes to coincide with the official opinion

of SPEEA.

Mr. Holman : That is right.

Mr. Cluck: T object fui-ther to the form of the

question. The question was if SPEEA was success-

ful in luring away several hundred employees from

the company, where the witness has made it clear

that the purposes of SPEEA were other than that.

Mr. Perkins : I don't think the witness has made

that clear at all, Mr. Examiner.
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Mr. Cluck : If he hasn't made that clear, it ought

to be clear before

Trial Examiner Miller (interrupting) : I think

I will permit that to stand. If the record and the

question contain an incorrect assumption of the

witness's position, he is fully capable of straighten-

ing it out. Go ahead.

Mr. Holman: Repeat the question?

Trial Examiner Miller: Yes, with the under-

standing that we have previously indicated, seeking

those aspects of the witness's opinion which coin-

cide, as he understands it, with the official opinion

of SPEEA.
Q. (By Mr. Holman) : Assuming that the re-

sult of the MAC would be to lure several hundred

engineers from Boeing Airplane [207] Company,

was it considered in the opinion of the Executive

Committee and SPEEA generally that that would

do damage to the Boeing Airplane Company?
A. This is a rephrasing of the question, because

as I had stated beforehand, it was not considered

an objective of the MAC to lure engineers away

from Boeing. The purpose was to provide condi-

tions of free bargaining so that the engineers might

determine their true market value. This market

value could be used as data in negotiations with the

company to provide a fair measure or degree of the

discrepancy existing between the condition of re-

muneration at Boeing and those of other concerns.

Q. Suppose it was determined that the data

showed that Boeing was not competitive with the
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rest of the industry, would that do damage to Boe-

ing in the opinion of SPEEA?
A. It would do damage to Boeing if, in the face

of this evidence

Q. (Interrupting) : Boeing did not meet
SPEEA's demands?

A. Did not propose changes which would ameli-

orate that condition. The reason I have stated it in

that particular manner is that we don't insist that

each demand by itself be acceded to. Our policy

throughout these negotiations, and I hope it will

continue to be, is that of stating a condition as we
see it and proposing a solution, and trusting that

negotiations will result in a solution which will cure

the condition as we see it.

Mr. Holman: That is all I have, Mr. Examiner.

Trial Examiner Miller: Any redirect?

Mr. Weil: A few questions.

Redirect Examination

Q. (By Mr. Weil) : Early in your cross-exam-

ination, Mr. Gardiner, respondent's counsel read to

you from the report of the Action Committee dated

8/19/52. Mr. Holman read you a section from the

portion of this document which is entitled **Plan of

Action" which started out * ^neutralizing the hire

campaign." He read you another section, that was

the first of three items under that section, and he

read you the third, "Stop punching time clocks".

However, he omitted the second which I ])ropose to

read and perhaps you can tell me if that is the feel-
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ing of the group. "Two: To encourage engineers to

seek more suitable employment elsewhere, a Man-

power Availability Conference in which invitations

are sent out to several thousand companies employ-

ing engineers to send representatives to Seattle at

some designated date to interview dissatisfied engi-

neers at Boeing's would have tremendous x)ublicity

possibilities as well as to provide a definite service

to those engineers who are seeking other employ-

ment at that time. Even if such modest goals as 200

engineers pledging to attend such a conference, if

only for the purpose of making it a success, and

15 companies responding were attained, such a plan

would be considered a success."

Do you consider that that paragraph is also a

statement of the thinking of the Action Committee ?

A. Yes, quite definitely. I mean Mr. Holman pre-

sented one portion of that particular report, and I

don't recall whether he stated that this was the sole

purpose expressed by the Action Committee.

Trial Examiner Miller: He did not.

Mr. Holman: I did not. We have no objection to

this going in.

The Witness : I see.

Q. (By Mr. Weil) : You stated that a contract with

Boeing Vv^ould have possibly resulted in calling off

the MAC. Was that true right up until the time

that the MAC would have been rim, or was there a

period after which it would not have been run?

A. I believe that the proper term that I used,

and I hope I was careful in phrasing this answer.
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was that a MAC would not have been called were

the contract in existence, because there is one i)oint

that we considered important, and that is we recog-

nize that a MAC would take a given length of time

to run and should a sufficient reception be given to

our invitation, we would be forced thereby to hold

such a conference. We were morally obligated to do

so. And that meant that if such a conference were

held by virtue of reception to these invitations, we
would have considered it impossible or improbable

that w^e would have signed the contract with the

company unless a specific release for this form of

activity were a portion of the contract. So the an-

swer is we would not have called such a conference

had [210] there been a contract immediately in view,

and it was on this reasoning that we did not start

any steps which could be considered by us to be

overt in starting the MAC until we felt that a definite

impasse existed between Boeing and the SPEEA
organization. You must recognize we didn't even

allow a license to be applied for until we had by

letter ballot determined that the SPEEA organiza-

tion would refuse an offer made by the company

in which the statement was made that this was their

ultimate offer.

Q. Mr. Holman mentioned other plans of action

imder the MAC, it became apparent that other plans

of action were considered by the Action Committee.

Were any other plans of action which were pre-

sented by the Action Committee to the membei-shi]!

or to the Executive Committee ever consummated?
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A. The only one that I can recall is increase of

publicity and education of the members. Possibly

the record will, could, bring up others to my atten-

tion, but the

Mr. Holman (interrupting) : I wonder if it could

be explained what the reference to the record

means ? You mean the record of this

The Witness (interrupting) : I'm sorry. The min-

utes of the Executive Committee meetings, regular

membership meetings, news letters, or N.P.E.

Q. (By Mr. Weil) : Specifically, were any of

the plans of action under the heading of ^^Neutral-

izing the hire campaign'' in this [211] report of

8/19/52 ever consummated?

A. May I see the recommendations ?

Q. I will read them to recall them to you, if

you wish.

A. There is one particular section that I would

like to look at on that.

Q. "All forms of Publicity such as advertise-

ments in trade magazines, technical publications and

newspapers, news articles clearly defining the situa-

tion at Boeing submitted to all media, colleges and

universities, placement bureaus, high schools, and

articles in teaching journals to point up those as-

pects of Boeing's policies towards engineers which

cannot stand public scrutiny."

Trial Examiner Miller : Your question is whether

anything was done along those lines ?

Q. (By Mr. Weil) : Were any of those means

consummated ?
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A. Remembering that the Executive Committee

did not approve the wording of this particular re-

port in which the last sentence is the one to which

I know the Executive Committee took exception,

'Svhich cannot stand public scrutiny", certain of

those actions did take place, that is, there have been

newspaper items which have appeared concerning

the negotiations between Boeing and SPEEA. The

words in there about letters written college place-

ment bureaus, quite definitely in order to obtain

information on the new hire rates for engineers.

Reference was made to some of this material by

Boeing Airplane Company, and in furtherance of

this point, checks were made with the various col-

lege [212] placement bureaus in determining the

new hire rates for engineers, and so I think I might

say in summary that certain of the actions by them-

selves proposed by the Action Committee were ac-

tually consummated, but not necessarily with the

purpose given by that Action Committee report.

Q. (By Trial Examiner Miller) : In other words,

the purpose of neutralizing the hiring campaign

A. (Interrupting) : That is right, has not been

an official SPEEA pronouncement approved by a

majority of the Executive Committee.

Mr. Perkins: I hesitate to register a comment

here in view of the Examiner's question, but it

doesji't seem to me that the question of intent is

pertinent, and just in the interest of prudently pre-

serving our record, I request that that portion of

his remarks relating to the purpose be stricken.
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Trial Examiner Miller: I would take it that the

matter of intent could be inferred from such testi-

mony of a factual character as the witness adduced

as to what was done. However, as I view the issues

in the way that the record has developed, I would

assume that intent is a material fact, or may be,

upon the issues as drawn, and for that reason I

will overrule your objection. However, the record

does show that you have preserved your objection.

Q. (By Mr. Weil) : Did the action recommended

by the Action Committee of "stop punching time

clocks", was that ever consummated? [213]

A. No. In addition, this question was originally

raised because of previous policies which had been

made indicating the desire of the membership to

discontinue such clock punching. A poll was made

of the membership during the negotiations to deter-

mine whether such clock punching is still considered

as an important negotiation item. The poll indi-

cated that the membership did not so consider, and

the company was advised and the item was dropped

from the agenda of those items under consideration.

Q. Why did you cease to be Chairman of the

Executive Committee? A. I resigned.

Q. Did you resign under any pressure or was it

a personal resignation?

Mr. Perkins: What is the pertinency of that

question ?

Trial Examiner Miller: What is the materiality?

Mr. Weil: Mr. Holman's statements at the time

he was pressing the inquiry about the new mem-
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bers of the Executive Committee possibly being a

manner of voicing the dissatisfaction of the mem-
bership with the old Executive Committee, I thought

it might be well to point out that the membership

did not take the job away from him. He quit the job.

Mr. Holman: It is my understanding the objec-

tion was made to my line of inquiry and sustained.

Trial Examiner Miller: That is my recollection.

I will sustain the objection at this point. [214]

Mr. Weil : That is all for me.

Recross Examination

Q. (By Mr. Cluck) : Mr. Holman inquired as

to the reasons elicited why this particular Man-

power Availability Conference and the related place-

ment and information procedure had failed. Did

you mean to imply that such procedure had been

abandoned in any way for the future SPEEA?
A. I did not mean to imply that in any manner.

Mr. Cluck: That is all.

Trial Examiner Miller: Is there any further

recross ?

Mr. Perkins : No.

Trial Examiner "Miller: You may be excused.

(Witness excused.)

Mr. Weil: I would like to call Mr. Frajola.
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FREDERICK D. FRAJOLA
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

Q. (By Mr. Weil) : Would you give us your

name and address, Mr. Frajola?

A. Frederick D. Frajola, 1040-20 Northeast, Se-

attle, Washington.

Q. What is your occupation, Mr. Frajola?

A. I am employed in the engineering department

at the Boeing Airplane Company, classified as a

designer. [215]

Q. Are you a member of SPEEA?
A. Yes.

Q. Do you hold any office in SPEEA?
A. I am the present Chairman of the Executive

Committee of SPEEA.

Q. When did you become chairman?

A. I became Chairman of the Executive Com-

mittee of SPEEA in March of 1953.

Q. Did you immediately succeed Mr. Gardiner?

A. Yes.

Q. In the course of your duties as Chairman of

the Executive Committee, did you write or cause

to be written a letter to Mr. Logan, on or about

March 31, 1953? A. Yes.

Mr. Weil : Would you mark this as General Coun-

sel's No. 18?
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(Thereupon the document above referred to

was marked General Counsel's Exhibit Xo. 18

for identification.)

Q. (By Mr. Weil) : Showing you what has been

marked as General CounseFs No. 18 for identifica-

tion, is that a copy of the letter which you wrote

or caused to have been written?

A. That is correct.

Mr. Weil: I would like to offer this in evidence

at this time, and I would like to suggest a stipula-

tion that it is a true copy of the letter which was

sent. [216]

Mr. Perkins: Could we go off the record a min-

ute, Mr. Examiner?

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record. The pend-

ing question is as to whether the suggested stipu-

lation that General Counsel's 18 is a true and cor-

rect copy of the letter that was sent and received

Mr. Perkins (interrupting) : There is no objec-

tion to the introduction of it.

Trial Examiner Miller: Very well. Mr. Cluck,

any objection?

Mr. Cluck: No objection.

Trial Examiner Miller: Very well. There being

no objection, General CounseFs Exhi])it 18 will bo

received.
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(The document heretofore marked General

Counsel's Exhibit 18 for identification, was re-

ceived in evidence.)

[See page 515.]

Mr. Weil: Would you mark that 19?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 19

for identification.)

Q. (By Mr. Weil) : Did you receive a reply to

that? A. Yes.

Q. Is this the reply?

Mr. Perkins: The date of that? [217]

Mr. Weil : April 7.

A. This is the reply.

Mr. Weil: I would like to offer General Coun-

sel's No. 19.

Trial Examiner Miller: Since the colloquy be-

tween counsel earlier in the hearing with respect to

the document, General Counsel's Exhibit 19, indi-

cates that there is no objection, and since I hear

none, General Counsel's No. 19 will be received in

evidence.

(The document heretofore marked for identi-

fication as General Counsel's Exhibit No. 19, for

identification, was received in evidence.)

[See page 517.]

Q. (By Mr. Weil) : Mr. Frajola, after you took

over the chairmanship of the Executive Committee,

had at that time the MAC as it was planned been

dropped?

A. The MAC as it had been planned previous
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to my becoming the chairman of the Executive Com-

mittee has been dropped, yes.

Q. As far as the Executive Committee is con-

cerned, is the plan of a MAC or conference similar

to a MAC now a dead issue?

A. No. There is an active committee presently

workin,^ within the SPEEA organization with the

same idea in mind, that is, to act more or less as a

placement bureau for those engineers that desire to

leave Boeing, or as an employment agency to seek

places or job opportunities for those engineers de-

siring to leave.

Mr. Perkins : We have no questions. And I might

say that [218] Mr. Frajola is here under a subpoena

duces tecum that was issued under our application,

and that subpoena is discharged as far as we are

concerned, and I assume Mr. Frajola will want to

remain, but as far as we are concerned, he is ex-

cused.

Cross Examination

Q. (By Mr. Cluck) : That last service that you

speak of, is that confined to Boeing employees only,

or is it open to all members of SPEEA?
A. It is open to all members of SPEEA.

Q. Irrespective of the employer that each has?

A. Yes.

Mr. Cluck: That is all.

Cross Examination

Q. (By Mr. Perkins) : You represent—when T

sny 'Vou" I mean SPEEA—you, l\Tr. Frajola, you
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represent employees at what other concerns, firms?

A. We represent employees at the Boeing Air-

plane Company, and at Continental Can Company.

However, there are SPEEA members that leave

the Boeing Airplane Company and still retain their

membership within SPEEA.
Q. You are a certified collective bargaining agent

only with respect to Boeing Airplane Company,

Seattle Division, and the Continental Can?

A. That is correct.

Q. Can you tell us approximately the number

of SPEEA members [219] that are employees of

Continental Can?

A. I think it is 17, approximately.

Q. Have you any information as to the approxi-

mate number of employees that were SPEEA mem-

bers and were employees of Continental Can during

the fall of 1952 and this much of 1953?

A. I don't have that information.

Q. Do you have any information that would per-

mit you to make an approximation or estimate?

A. No.

Mr. Perkins: That is all.

Trial Examiner Miller: Is there anything fur-

ther?

Mr. Weil: Nothing further.

Trial Examiner Miller: You may be excused.

(Witness excused.)

Mr. Weil: May we have a very short recess?

Trial Examiner Miller: We will recess for five

minutes. (Short recess.)

J
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Trial Examiner Miller : On the record.

Mr. Weil : General Counsel rests.

Trial Examiner Miller: On the basis of the dis-

cussion off the record before the General Counsel

indicated his intention to rest, it is my understand-

ing that the respondent company wishes some pe-

riod of time to go through its files in order to

determine which portions of the correspondence be-

tween SPEEA [220] and the company it wishes to

adduce as part of its case in chief. Is that correct,

Mr. Perkins?

Mr. Perkins: That is correct.

Trial Examiner Miller: On that understanding

I will not at this time suggest that the respondent

company proceed, but instead we will recess until

9 :30 a.m. tomorrow morning.

(Whereupon, at 4:10 o'clock, p.m., Wednes-

day, June 24, 1953, the hearing was adjourned

until tomorrow, Thursday, June 25, 1953, at

9:30 o'clock, a.m.) [221]

Trial Examiner Miller: The hearing will be in

order.

Mr. Perkins: May I address the Examiner?

Trial Examiner Miller: Surely.

Mr. Perkins : It is my recollection that evidence

adduced by the General Counsel in connection with

the alleged issue, or the point made by the Gone7\"il

Counsel as to the nature of the impasse was sub-

ject to an objection made by the respondent on the

grounds of its relevancy and materiality, the con-

tention being that such evidence is beyond the issues

of this case.
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It is my further recollection that the Trial Exam-
iner overruled the objection subject to a later mo-

tion to strike on the part of the respondent.

Does that sufficiently summarize the nature and

type of evidence to which I refer? Simply to refer

to it as the evidence relating to the nature of the

impasse ?

Trial Examiner Miller: I think so. I have the

portion of the record in mind.

Mr. Perkins: Respondent now moves to strike

such evidence in response to the Trial Examiner's

previous remarks that the previous motion of the

respondent was overruled subject to a later motion

to strike.

Trial Examiner Miller: I have given some con-

sideration to the problem since announcing that rul-

ing and since hearing the evidence. Before I an-

nounce my disposition of it, my present [224] think-

ing, I will ask if General Counsel has any obser-

vation.

Mr. Perkins : Am I correct in stating the nature

of the ruling, Mr. Examiner?

Trial Examiner Miller: Yes, you are correct.

Mr. Weil : The General Counsel has nothing more

to say than he has said before/ that he considers

this as highly pertinent background to the issues

formulated by the complaint and answer.

Trial Examiner Miller: As I now view the prob-

lem wdth which we appear to be confronted in this

proceeding, there appears to be a number of ways

of formulating it, depending upon the point of view

of the person addressing himself to the issue. One
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such way that has occurred to me is the formulation

suggested by General Counsel's representatives as

to whether we have here a protected form of con-

certed activity, the challenge to which by the re-

spondent poses an issue under the Act. Another way
of looking at it is, perhaps, the formulation with

which students in the field of labor relations law

are familiar, namely, the question of whether or not

w^e have a type of conduct on the part of Mr. Pear-

son and SPEEA inflicting what has been spoken of

in this hearing as legal damage upon the respond-

ent, whether or not there has been actual damage,

for which any justification could be assumed to

exist. Presumably, the concept of justification for

the infliction of damage would be roughly to the

concept of a protected, concerted activity in the

field of labor relations law. [225]

As I thought about the problem, it occurs to me
that the evidence which has been adduced as to the

circumstances imder which the impasse developed,

the particular nature of the impasse, may have a

bearing upon further consideration, on the ques-

tion of whether or not the concerted activity, with

which we are here concerned, was protected, con-

certed activity, or looking at it from the other for-

mulation, it may have a bearing upon the question

of whether or not any legal justification existed for

the type of action taken by Mr. Pearson, the MAO
committee and SPEEA. On that view of the situa-

tion, which, of course, is only tentative at this point,

and depending upon my further study of the rec-

ord, but on th(^ view of the situation that I have
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expressed, I can see a ground of relevancy and

materiality here, and the motion to strike will be

denied.

Mr. Perkins: Another matter, upon reviewing

my notes last evening of the testimony and remarks

that were made in yesterday's session, it occurred

to me that the impression that might be drawn

from some certain remarks that I made could pos-

sibly be an erroneous impression, and I ask leave

of the Trial Examiner for an opportunity to at-

tempt a correction with respect to those remarks.

Trial Examiner Miller: Surely.

Mr. Perkins: I am referring to the objection

made by respondents, and the reasons given by

respondent in connection with the materiality of

the testimony adduced, or the statement made [226]

by Mr. Gardiner mth respect to certain purposes

and intentions of SPEEA, and the group that was

involved in the Manpower Availability Conference,

and I intended at the time, certainly had it in mind,

to confine my remarks as to the materiality to the

type of statement that in respondent's view is a

statement in the nature of a self-declaration of a

subjective attitude. I want to negative any impres-

sion that my remarks might have conveyed, that

respondent does not regard the intention and pur-

pose of SPEEA in connection with the Manpower

Availability Conference as a proper issue before

the Board based upon the objective evidence in the

record in this case.

Trial Examiner Miller: Yes. Very well. With
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that explanation I think I understand respondent's

position.

Mr. Perkins: And the Trial Examiner is aware

of the remarks to which I am referring?

Trial Examiner Miller: Yes.

Mr. Perkins : The next item I would like to take

up with the Trial Examiner is the matter of the

form of our answer, and I am addressing these

remarks strictly to the matter of pleading.

There are some comments made by the Trial Ex-

animer on the first day of this hearing relating to

the matter in respondent's answer on the fifth page

thereof, under the heading ^ further Grounds of

Defense".

I am not sure that I understood the intended

purport of [227] those remarks, where reference

was made by the Trial Examiner in that connection

to what was referred to as the St. Petersburg Times

publishing case.

I would like to invite attention to the fact that

the case to which reference was made is a case that

was determined on the basis of the National Labor

Relations Act prior to the amendment of the Labor

Management Relations Act of 1947. And the differ-

ence there is that prior to those amendments there

was no section in the nature of 8 (b) (3) as it now

appears in the statute, and after the amendment the

statute contained such a provision.

The point that respondent is bringing before the

Trial Examiner and the Board in connection with

the defense that I have mentioned is that it is re-

spondent's contention that there was a violation of
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Section 8 (b) (3) on the basis of the actions and

statements of the charging union here in connec-

tion with the activities of the Manpower Availabil-

ity Conference, and that thereby in accordance with

respondent's view the activities which were in con-

nection with that Manpower Availability Confer-

ence were illegal, illegal as being in violation of

Section 8 (b) (3).

Now, I am of the impression that allegations

such as are contained in the answer under the head-

ing that I have mentioned are perhaps unnecessary

and that the contention that I have just mentioned

is available to respondent under the broad denial of

any violation of 8 (a) (1).

Trial Examiner Miller: I would so assume. [228]

Mr. Perkins: But mindful of the rules of the

Board which request at least that respondent state

fully its grounds of defense, that language was in-

serted in respondent's answer in the interest of mak-

ing the answer complete, and in the interest of

prudent pleading. I think it is entirely possible

imder the present statute for there to exist perhaps

simultaneously a violation of Section 8 (a) (5) and

a violation of Section 8 (b) (3). That circumstance

was, of course, impossible under the Act prior to

the amendment. I don't think that there is any

necessary interrelationship as a matter of law be-

tween Section 8 (b) (3) and Section 8 (a) (5), and

we—and our intention and purpose in pleading as

we did was to bring before the Trial Examiner and

the Board the point that within respondent's view

the actions of SPEEA which are of record in this
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case, and will be of record at the comi)letion of the

case, constituted a violation of Section 8 (b) (3),

therefore constituted an illegal act, and we are

mindful of the situation that some writers have

referred to as a conflict in the opinions of the sev-

eral courts of appeal with respect to whether con-

certed activities are to be tested from a standpoint

of protection on the basis of indefensibility or on

the basis of legality. That completes my statement.

I wanted to be assured that the issue we intended

to present is understood by the Trial Examiner.

Trial Examiner Miller: I understand the issue.

Nothing that I said in regard to the respondent

company's grounds of [229] defense to which you

have just addressed yourself was intended in any

way to strike that ground from the case. The de-

fense is entirely available to the respondent and

my remarks which impelled you to make the obser-

vations, were addressed merely to the question of

the manner in which the issue was posed and not

to the substance of the contention. The substance

of the contention is one which may very properly

be called to my attention and to the Board's atten-

tion.

Mr. Perkins : Thank you.

JAMES D. ESARY
a mtness called by and on behalf of the Respond-

ent, being first duly sworn, was examined and testi-

fied as follows:

Direct Examination

Q. (By Mr. Perkins) : Will you state your name ?
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A. James D. Esary.

Q. And what is your present occupation, Mr.

Esary?

A. I am labor relations manager, Boeing Air-

plane Company.

Q. And you have been employed by Boeing Air-

plane Company how long?

A. Approximately seven and a half years.

Q. And you have been in the Boeing Airplane

Company labor relations division ever since that

time? A. I have.

Mr. Perkins : With the Trial Examiner's permis-

sion I am going to refer to it as Boeing. [230]

Trial Examiner Miller: Yes.

Q. (By Mr. Perkins) : And you were so em-

ployed prior to the time that SPEEA was certified

as a collective bargaining agent at Boeing?

A. That is correct.

Q. In what year was SPEEA so certified?

A. 1946.

Q. And the certification that you refer to was

pursuant to a consent election?

A. That is right.

Q. Will you describe in a general way the unit

then represented by SPEEA and the changes in the

unit that have taken place since?

A. Well, originally the unit consisted of the en-

gineering department of Boeing. Later, through a

series of consent elections, they took over the tool-

ing engineers, the chemists, the statisticians, and
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there may be other small groups. I don't remember

at the moment.

Q. And you are familiar with the bargaining

negotiations that have taken place since the original

certification ? A. I am.

Q. And you participated in all of those negotia-

tions ?

A. Yes, I did. I might have missed a meeting

once in a while.

Trial Examiner Miller: Just in order that the

record may be clear, since the pleadings indicate

that Boeing has plants [231] both in Seattle and

in

Mr. Perkins (interrupting) : I was going to ex-

plore that with another witness. I have previously

assured the Trial Examiner that I would.

Trial Examiner Miller: Very well.

Q. (By Mr. Perkins) : Previous to 1952 the ne-

gotiations each year, including and after the year

of original certification, resulted in the consumma-

tion of a collective bargaining agreement between

the parties? A. That is right.

Q. Have there been any work stoppages during

that period?

A. There have not as far as SPEEA is con-

cerned.

Q. To your knowledge, the relationship between

the parties has otherwise been an amicable rela

tionship during that period?

A. I would say they have.

Q. What was the date that the old contract went
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out of existence ? I am referring to the contract that

was in effect for a portion of the year of 1952.

A. That would be in August, 1953, August 21, I

believe.

Q. 1952, you mean?

A. 1952, yes. Excuse me.

Q. Except for the increase of March 12, 1953,

the conditions of the old contract have continued

since the date of its consummation and down to the

present time? A. That is right. [232]

Q. Can you tell us the approximate number of

employees in the collective bargaining unit repre-

sented by SPEEA at the Seattle Division of the

Boeing Airplane Company?

A. Approximately 3500.

Q. This was true also, approximately, during the

period of the 1952 negotiations and down to the

present time?

A. Yes.

Q. Did the company regularly receive from

SPEEA the SPEEA newsletters and newspapers?

A. Yes, we did.

Q. This was a matter of regular practice be-

tween the parties? A. That is right.

Q. As to the increase of March 12, 1953, this

increase was mentioned in correspondence between

the company and SPEEA in the period prior to

the date of the increase? A. Yes, it was.

Mr. Perkins : I would like to have these marked

for identification as Respondent's Exhibit 1 through

21, inclusive.
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(Thereupon the documents above referred to

were marked Respondent's Exhibits 1 through

21, inchisive, for identification.)

Mr. Perkins : I am willing to lay the foundation

and offer these separately, or permit General Coun-

seFs representatives to examine all the exhibits at

the present time and make my offer an inclusive

offer or collective offer, w^hichever is preferred or

indicated by the General Counsel. [233]

Mr. Tillman: We can probably stipulate to the

identity of most of them by looking at them.

Trial Examiner Miller: Very well.

Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Mr. Weil: General Counsel is willing to stipu-

late that these letters were sent and received as in-

dicated.

Mr. Perkins : May I identify them in the record

first?

Trial Examiner Miller: Surely.

Mr. Perkins: I think it would expedite it if I

was to identify these letters on the record as to

the writer and the addressee and as to the date, and

as to any other characterizations that are generally

indicative of the letter. If General Counsel is agree-

able to that procedure, I think it might expedite it

instead of having the witness testify.

Trial Examiner Miller: I think T prefer it that

way, inasmuch as there is a stipulation offered that

the letters were sent and received, as their dates
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and salutation would show. I think you can go

ahead on that basis, Mr. Perkins.

Mr. Perkins: Respondent's Exhibit 1 for iden-

tification is a letter from SPEEA to respondent

dated April 2, 1952.

Respondent's Exhibit No. 2 for identification is

a letter from respondent dated April 3, 1952, to

SPEEA.

Respondent's Exhibit 3 for identification, a letter

dated [234] June 27, 1952, from respondent to

SPEEA.

Respondent's Exhibit 4 for identification, a letter

dated July 10, 1952, from SPEEA to respondent.

Respondent's Exhibit 5 for identification, a letter

dated August 25, 1952, from SPEEA to respondent.

Respondent's 6 for identification, a letter dated

July 21, 1952, from SPEEA to respondent.

Respondent's Exhibit No. 7 for identification, a

letter dated July 24, 1952, from respondent to

SPEEA.

Respondent's Exhibit No. 8 for identification, a

letter dated September 3, 1952, from respondent to

SPEEA.
Respondent's Exhibit No. 9 for identification, a

letter dated November 20, 1952, from respondent

to SPEEA.
Respondent's 10 for identification, a letter dated

December 20, 1952, from SPEEA to respondent.

Respondent's 11 for identification, a letter dated

December 26, 1952, from respondent to SPEEA.
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Respondent's 12 for identification, a letter dated

January 5, 1953, from SPEEA to respondent.

Respondent's 13 for identification, a letter dated

January 7, 1953 from resjDondent to SPEEA.
Respondent's 14 for identification, a letter dated

January 29, 1953, a letter from respondent to

SPEEA.
Respondent's 15 for identification, a letter dated

February 6, 1953, from SPEEA to respondent.

Respondent's 16 for identification, a letter dated

February 11, 1953, from respondent to Mr. Charles

Robert Pearson.

Respondent's 17 for identification, a letter dated

March 6, 1953, from SPEEA to respondent.

Respondent's 18 for identification, a letter dated

March 12, 1953, from respondent to SPEEA.
Respondent's 19 for identification, a letter dated

April 8, 1953, from SPEEA to respondent.

Respondent's 20 for identification, a letter dated

April 15, 1953, from respondent to SPEEA.
Respondent's 21 for identification, a letter dated

May 6, 1953, from respondent to SPEEA.
Respondent proposes to stipulate that these let-

ters marked for identification as Respondent's Ex-

hibits 1 through 21 be admitted in evidence, and

that it be further stipulated that the letters were

sent by the party indicated thereon in each case

and were received by the addressee indicated

thereon in each case, and that there will be no ob-

jection made wherein some instances an original is

not the exhibit offered, but rather a copy is offered,
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not as part of the stipulation but as a reservation

on the part of the respondent. This offer is, of

course, subject to the objections previously made

by respondent with respect to the materiality or

relevancy of evidence adduced in General Counsel's

case in chief with respect to the evidence adduced

by General Counsel, said by General Counsel to

bear on [236] the point of the nature of the im-

passe.

Trial Examiner Miller: Very well. Is the stipu-

lation suggested agreeable to the other parties?

Mr. Weil: It is agreeable, except insofar as the

offer which refers to the objections made by re-

spondent yesterday.

Trial Examiner Miller: I take it that as the

offerer, Mr. Perkins is not imposing an objection

to his own offer, that he is merely indicating for

the record that the reason he is offering the counter

line of testimony which was introduced over an

objection.

Mr. Perkins: I am simply saying, in effect, that

there is no intention to waive our previous position

in offering this evidence.

Mr. Weil: Then we will accept the stipulation.

Mr. Cluck: It is agreed.

Trial Examiner Miller: Very well, pursuant to

a stipulation which is noted for the record. Re-

spondent's Exhibits 1 through 21, inclusive, will be

received in evidence.
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(The documents heretofore marked Respond-

ent's Exhibits Nos. 1 through 21, inclusive,

were received in evidence.)

[See pages 519-550.]

Q. (By Mr. Perkins) : In referring to the let-

ters from the company to SPEEA of December 26,

1952, and January 7, March 2, and March 12, of

1953, and also to the letters from SPEEA to the

company dated January 5, 1953, February 6, 1953,

and March 6, 1953, are those the letters to which

you refer? [237] A. Yes.

Q. The increase that is mentioned in the com-

plaint was in effect March 12, 1953?

A. Yes, that is correct.

Mr. Perkins: Would you mark that for iden-

tification as Respondent's Exhibit 22?

(Thereupon the document above referred to

was marked Respondent's Exhibit No. 22 for

identification.)

Q. (By Mr. Perkins) : Submitting for your ex-

amination what has been marked for identification

as Respondent's Exhibit 22, will you describe the

exhibit for identification?

A. Well, this was a notice attached to all the

checks that went out to the members of the SPEEA
bargaining unit. The first check, which reflected the

six per cent increase.

Mr. Weil: No objection.

Q. (By Mr. Perkins) : As I understand your

statement, this notice was attached to every check

that was sent to an employee in the collective bar-
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gaining unit represented by SPEEA, which, re-

ferring to the check, first reflected the increase of

March 12, 1953, to which you previously referred?

A. That is correct.

Q. Such a check and such a notice was sent to

every employee in that unit at that time?

A. That is right.

Mr. Perkins: Respondent offers what has been

marked for [238] identification as Respondent's

Exhibit No. 22.

Trial Examiner Miller: I understood there was

a previous indication that there was no objection.

Mr. Weil: That is correct.

Trial Examiner Miller: Very well. Respondent's

Exhibit 22 will be received.

(The document heretofore marked Respond-

(tfit's Exhibit No. 22 for identification, was re-

ceived in evidence.)

[See page 550.]

Q. (By Mr. Perkins) : On the matter of the

increase, and in the period prior to the time that

it was placed in effect, was it discussed in negotia-

tions between the parties in addition to which men-

tion was made in the exchange of correspondence?

A. It was.

Q. As to the amount of the increase, was it less

than the amount of the increase that had been re-

quested by SPEEA? A. It was.

Q. Since Mr. Pearson's discharge and reemploy-

ment, will you briefly describe the situation as to

the contract negotiations between the parties?
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A. Well, there has been one or two negotiation

meetings, and then since the new executive com-

mittee has come into office there have been several

informal meetings by a part of the executive com-

mittee in my office covering various subjects. We
were told by these gentlemen that they were pre-

X)aring a proposal to the company and would re-

quest negotiations at a later date. [239]

Q. What is the situation at the present time?

A. At the present time we received last week

a letter from SPEEA negotiating committee re-

questing meetings. As a matter of fact, they re-

quested a meeting this week. I have informed them

w^e will hold such a meeting as soon as we can

after this hearing is completed.

Q. Mr. Esary, what is the suggestion system?

What is referred to as the suggestion system of the

Seattle Division of the Boeing Airplane Company?

A. Well, we have a system down there where

certain employees may make suggestions to the

company for improvement of, oh, practices or

manufacturing methods, tools, so forth, and if these

suggestions are accepted, monetary awards are

given to the individual to repay him for the value

the company may receive out of such a suggestion.

Q. Does SPEEA participate in the suggestion

system at the present time? A. They do.

Q. How long has that been true?

A. Well, for a long time the so-called non-

exempt SPEEA engineers participated. The ex-

empt engineer was not eligible for participation.
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But during the course of our negotiations SPEEA
requested that the exempt engineers be included,

and that now has been done, they are now eligible

for the suggestion system.

Q. How did that develop? [240]

Trial Examiner Miller: Before we pursue the

matter further, I would like to just clear up one

little side issue for the record.

Q. (By Trial Examiner Miller) : Since the con-

cept of an exempt classification and non-exempt

classification has now appeared in our record, both

in testimony and in exhibits, would you please

Mr. Perkins (interrupting) : I will attempt the

statement and determine whether General Coiuisel

is in agreement.

Trial Examiner Miller: Very well.

Mr. Perkins : The distinction drawn in referring

to exempt and non-exempt employees is the same

distinction that is drawn in the Fair Labor Stan-

dards Act.

Trial Examiner Miller: Is that the understand-

ing of the General Counsel?

Mr. Weil : I am informed that is fair enough.

Trial Examiner Miller: Very well. It is so stip-

ulated, then, gentlemen.

Mr. Cluck: Yes, that is substantially correct.

Mr. Weil: Yes.

Trial Examiner Miller: The stipulation is noted

for the record.

Q. (By Mr. Perkins) : The SPEEA collective
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bargaining unit contains both exempt and non-ex-

empt employees? A. That is right.

Q. Will you tell us, will you describe the de-

velopment that [241] you have just mentioned, how

it came about, and what was done by the company

with respect to placing the so-called suggestion

system in effect? And I wish in that description you

would also identify the approximate time, if you

recall.

A. Well, as I stated, SPEEA during the course

of negotiations requested that the exempt engineers

be included in that suggestion system and be allowed

to participate in monetary awards for suggestion

that they might make. The company considered that

and then we rewrote the management procedure

which covered the suggestion system, and changed

it sufficiently to allow the exempt engineers to be

eligible to participate. That was effected

Q. (Interrupting) Was the action taken, to the

best of your knowledge, in accordance with the

SPEEA request?

A. Yes, it was a result of their request.

Q. What are we talking about in terms of pos-

sible remuneration in connection with the system?

A. Do you mean to an individual?

Q. To an individual, yes.

A. T don't think that there is any limit placed

on the amount. I happen to be familiar with one

case where an individual received something over

$2,000, approximately $2,500, as T remember it, for

one suggestion.
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Q. In the period, immediately after Mr. Pear-

son's discharge, how was the matter of the discharge

handled between the parties [242] as a matter of

negotiation or as a grievance?

A. SPEEA started out making it a matter of

bargaining negotiations. Then shortly after that

time we were informed that they had decided to

take it out of the bargaining classification and

handle it as a grievance.

Q. How were you so informed?

A. We were informed in a negotiation meeting.

Q. By whom, do you recall?

A. Mr. Gardiner, I believe.

Q. About when did that occur, Mr. Esary?

A. I believe it was in the meeting of February 6,

we discussed that and then agreed to have other

conferences on it, which we did, with sub-commit-

tees of SPEEA.
Q. That situation, I am referring to the agree-

ment of the parties to treat this matter as a griev-

ance, remained true up until the time of and sub-

sequent to Mr. Pearson's reemployment?

A. That is correct.

Q. (By Trial Examiner Miller) : I believe a

few moments ago, Mr. Esary, you were about to

say what your best recollection was as to when the

extension of the suggestion system to exempt em-

ployees in the SPEEA bargaining unit became ef-

fective.

A. My memory is, Mr. Examiner, it took several

months to rewrite the procedure and so on, and so
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forth, and I believe it was made effective and an-

nounced some time in March of '53.

Trial Examiner Miller: All right. [243]

Q. (By Mr. Perkins) : When was company ac-

tion initiated on it?

A. The company action was initiated on it, oh,

at least some three months before.

Q. What is the explanation for the interval of

three months?

A. Well, we have a management procedures

committee down there. Our division recommended

that there people be made eligible for the sugges-

tion system. Another division of the company is

responsible for writing management procedures and

receiving approval of them, and it took them that

length of time to get around to rewriting and get-

ting the necessary approvals and issue it.

Q. I am submitting for your examination Gen-

eral Counsel's Exhibit No. 19, which is a letter

dated April 7 from the company to SPEEA and

it indicates that you are the individual that signed

the letter on behalf of the company. Is that correct?

A. Yes, sir, that is right.

Q. The statement in the last paragraph as of

that letter is as follows : "On March 17 Mr. Pearson

was reemployed pursuant to the offer set forth in

our letter of March 2, quoted above. On its own ini-

tiative the company restored his company service,

sick leave, accumuhited before termination, his ex-

tended vacation eligibility, and ap])lied the six per
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cent increase for time worked retroactively to

July 1, 1952."

Will you explain how the restoration of those

items developed, Mr. Esary?

A. Well, in our conferences with SPEEA re-

garding Mr. Pearson, [244] they were principally

addressed to the position of the parties regarding

Mr. Pearson's actions, and to what would be Mr.

Pearson's status when he returned to the payroll,

in other words, how he would be treated.

Q. Were these items that were mentioned in

the letter important subjects of discussion at these

conferences ?

A. I was coming to that. These items were not

brought up. When Mr. Pearson decided to return

to the payroll, we considered the matter, and having

no animosity towards him, we decided that we

would restore those privileges which he had accu-

mulated prior to his termination, and proceeded to

do so.

Q. You were not present on the occasion of Mr.

Pearson's discharge on January 27, 1953, were you?

A. I was not.

Q. But you are acquainted with the fact that

SPEEA executives immediately thereafter re-

quested bargaining with the company on the mat-

ter? A. I am.

Q. And the company responded by expressing

its willingness to have a meeting on the matter?

A. That is right.
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Q. And you were in attendance at these meet-

ings subsequent to the discharge?

A. I was.

Q. Will you state very briefly the substance of

the discussions [245] and the respective positions

taken l)y the parties in these discussions?

A. SPEEA took the position that Mr. Pearson's

actions and the MAC were proper courses of ac-

tion, ethically correct and they saw no reason why
they shouldn't have proceeded with it. The com-

pany took the diametrically opposite position that

the course of action was not ethical, it was not

proper, that it was not a protected activity. There

was a lot of discussion back and forth, but neither

party was able to convince the other and the posi-

tions were not changed.

Q. How many meetings do you recall in which

this matter was discussed by the parties at which

you were in attendance?

A. I recall three. There was one where the sub-

ject was discussed in a formal negotiation meeting.

There were two other meetings held with, as I say,

sub-committees of SPEEA in Mr. Logan's office, at

one of which Mr. Logan was present and the other

I conducted.

Q. On the subject of the Manpower Availal)ility

Conference, was information communicated to you

by SPEEA as to the responses that SPEEA had

received in reply to the twenty-eight hundred some

odd letters that were sent out over Mr. Pearson's

signature to other employers around the country?
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A. There was.

Q. Who gave the information to you and how

was it communicated?

A. Mr. Gardiner called me on the telephone.

Q. That was approximately when?

A. That was sometime in February of '53.

Q. Will you state the substance of that conver-

sation ?

A. Yes. He told me that they had sent out 2800

or, I believe, approximately 2800 invitations. That

around 100 of them had been returned to them for

lack of proper address and that they had received

12 replies.

Q. (By Trial Examiner Miller) : Do you recall

whether this telephone call was before or after the

first meeting which you described as a negotiation

meeting in which the question of Mr. Pearson's dis-

charge was discussed?

A. That I believe was after that meeting.

Trial Examiner Miller: Very well.

Mr. Perkins : You may examine.

Cross Examination

Q. (By Mr. Weil) : Mr. Esary, your position is

labor relations manager, is that correct?

A. That is correct.

Q. What are your duties in that position?

A. It is my responsibility to negotiate all union

contracts and administer those contracts, handle

all employee complaints, responsibility for employee
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relations generally, and whatever else comes along

under those broad terms.

Q. In the matter of this wage increase, what

was the purpose, if you can tell us, of the company

instituting that wage increase? [247]

A. The reason that we instituted it?

Q. Yes.

Mr. Perkins: I object to that, Mr. Examiner.

It seems to me that that is even outside the scope

of the Examiner's ruling. I object to it on the

grounds of its materiality and relevancy.

Mr. Weil: Inasmuch as the unilateral wage in-

crease is one of the matters complained of in this

case, I fail to see how the purpose of the company
in the instituting of that unilateral wage increase

could be considered anything but pertinent.

Mr. Perkins: In view of counsel's statement, I

will withdraw the objection.

Trial Examiner Miller: Very well.

A. The question was, I believe, what was the

purpose of the company instituting that?

Q. (By Mr. Weil) : Correct.

A. The reason we instituted the six per cent

was simply that on the basis of national informa-

tion that had come to us from various sources

showing the average hiring in rate of college grad-

uates, we found that we were approximately six

per cent low in our offering, so knowing that the

spring hiring campaign was coming up, our re-

cruiting teams were ready to go out to visit the

colleges, we felt that it was absolutely a business
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necessity to raise our rate by six per cent to be-

come competitive if we were to be able to hire any

of the graduating class or classes, rather, of the

colleges around the country. Of course, it would

[248] be bitterly unfair to hire a new man in at a

rate that was higher than the man you had hired

the month before, so therefore we extended the six

per cent right up the line.

Q. At the same time that you instituted this in-

crease did you institute the increase in overtime?

A. Yes. We put in the so-called Lockheed for-

mula.

Q. Could you explain what the Lockheed for-

mula is? Is there a simple explanation?

A. Yes.

Trial Examiner Miller: Referring to Respond-

ent's 22.

Mr. Weil: Thank you.

Q. (By Mr. Weil) : Was that increase in over-

time made retroactive?

A. It was made retroactive to January 2, 1953.

Mr. Weil: Mr. Examiner, may we have a short

recess ?

Trial Examiner Miller : Very well, we will recess

for five minutes.

(Short recess.)

Trial Examiner Miller: The hearing will be in

order.

Mr. Perkins: I am under the impression that

my continuing objection as to the line of testimony

on the matter of the nature of the impasse c^ the
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bargaining evidence up to the time of the discliarge

of Mr. Pearson is irrelevant and immaterial, and

by withdrawing my objection I didn't understand

that I was waiving a continuing objection.

Trial Examiner Miller: Yes. [249]

Q. (By Mr. Weil) : Mr. Esary, you discussed

the suggestion of extension of the suggestion sys-

tem, to these engineers. Can you recall in what

manner this suggestion was brought up by SPEEA ?

A. Well, it was part of a discussion of all the

various conditions that apply at Boeing for engi-

neers. My memory is that SPEEA had made us a

proposal that they be allowed a pool of 20 per cent

of the so-called incentive plan at Boeing to be set

aside for SPEEA engineers. And in their argu-

ments suppoi-ting that they stated that they were

neither iish nor fowl because the supervisors par-

ticipated in the incentive plan and they did not,

and the supervisors were barred from the sugges-

tion system and so were they. They didn't think

they should be barred from both. And after con-

sideration on our part that seemed somewhat reas-

onable that they shouldn't be barred from ])oth,

so we consented to their request, and, as I say, it

took a considerable period to work it out and put

it into effect.

Q. As a matter of fact, what had they asked to

be included in was the incentive plan?

A. They asked for the suggestion system in lieu

of the incentive plan when we were unwilling to

concede to their demands.
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Q. To what demands'?

A. Demands for inclusion, for a 20 per cent

pool, for a 20 per cent portion of the incentive pool

to be set aside for engineers.

Q. You mentioned that you had in mind one in-

dividual whose suggestion netted him a total of

something like $2500. Can you [250] tell me what

the average income to the average employee from

the suggestion plan at Boeing is?

A. I do not have those figures in mind. I don't

know that I have ever known. We tried at one

time at SPEEA's request to come up with an aver-

age figure.

Mr. Perkins: There is no question about the

fact that it is substantially less than that and we

don't intend to convey any other impression.

The Witness: The fact that that was outstand-

ing was the reason that it stays in my mind.

Q. (By Mr. Weil) : Can you tell me how many
awards are made on an annual basis?

A. How many awards?

Q. Under the suggestion plan.

A. I don't have that information in my mind.

But, of course, it would vary from year to year de-

pending upon the suggestions of what comes up.

Q. Can you tell me, do you have any idea what

the figures were for 1952? A. No, I do not.

Trial Examiner Miller: Before this goes any

further, I think I would like a little explanation to

the record as to the significance that each party at-

taches to this suggestion plan.
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Mr. Perkins: My intention in asking Mr. Esary

a question along that line, Mr. Examiner, was

simply to put in the record [251] for your con-

sideration and the Board's consideration the gen-

eral picture of the relationships, attitudes, and feel-

ings of the parties one towards the other during

the period that we were interested in here down to

the present time. It certainly was not introduced

with the intention of placing what I would consider

undue emphasis on the dollar amount involved in

the particular item under discussion here. I thought

it was part of background material that would be

of interest to you and to the Board. I regarded it

in the same category as the questions that I asked

and the evidence that was introduced relating to the

previous bargaining history.

Trial Examiner Miller: Very well. For that ]iur-

pose I am satisfied that it is admissible and proper

in the hearing but I raise the question for the

guidance of counsel as to how thoroughly we can

litigate. You can guide yourself accordingly.

Mr. Tillman: I think our concern was whether

it was a demand made by SPEEA and granted by

the company or whether it was a company orig-

inated idea which was put into effect.

Trial Examiner Miller: Very well.

Mr. Perkins: I would be willing to have the

witness answer on that one.

Trial Examiner Miller: I don't know l)ut what

our record is already sufficient on that point. I

merely raised the question for the guidance of coun-
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sel. I am not making a ruling nor restricting the

examination in the light of the discussion, if the

[252] subject has been explored as it might fully

be explored, then we can pass on to something else.

Mr. Weil: That is all the cross examination.

Trial Examiner Miller: Mr. Cluck?

Mr. Cluck: I have no questions.

Trial Examiner Miller: Mr. Perkins?

Mr. Perkins: The witness is excused.

Trial Examiner Miller: You may be excused.

(Witness excused.)

Mr. Perkins: Mr. Logan.

A. P. LOGAN
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows:

Direct Examination

Q. (By Mr. Perkins) : Your name is Mr. A. F.

Logan ? A. That is right.

Q. And you are presently yice president of Boe-

ing Airplane Company, Seattle Division, in charge

of industrial relations?

A. That is correct.

Q. And you have been in charge of industrial

rolntions of the Seattle Division of the Boeing Air-

plane Company since what date?

A. January 1946.

Q. Inquiry has previously been made here as to

the significance of the Seattle Division, and I would

appreciate your describing the operations of the
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Boeing Airplane Company and the locations [253]

of those operations that are considered to be within

the purview of that term ''Seattle Division".

A. We have in Seattle, first, a corporate head-

quarters of Boeing Airplane Company. In the

Seattle area we have plant one, plant two, and the

Renton plant. We have warehouses scattered all

over King and Pierce Counties, but the three I

have mentioned are the principal manufacturing

operations. At plant two, which is located in Seattle

and King County, it straddles the city limits, is the

headquarters of the corporation, all of the cor-

porate offices and all of the executive offices. That

portion of the Boeing Airplane Company is re-

ferred to as the Seattle Division.

Q. There are two divisions of the Boeing Air-

plane Company? A. That is correct.

Q. It is a single corporation?

A. It is a single corporation.

Q. And the other division referred to is what?^

A. Wichita Division, located in Wichita, Kansas.

Mr. Perkins: I would invite questions from the

Trial Examiner, if the subject, in his opinion,

should be covered more completely.

Trial Examiner Miller: No, I think that is ade-

quate.

Q. (By Mr. Perkins) : You are familiar with

the discharge of Mr. Pearson on January 27, 1953?

A. Yes. [254]

Q. And you were present at the time of such

discharge and placed such discharge in effect?
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A. Yes.

Q. As I understand it, the later portion of the

conversation that took place on the occasion of Mr.

Pearson's discharge was reduced to stenographic

notes and that is here in evidence as General Coim-

sel's Exhibit 7. Is that correct?

A. I don't know whether it is 7 or not. I haven't

seen it.

Q. I am sorry, Mr. Logan, I should have handed

it to you. A. I know it is here.

Q. Will you read it, please?

A. My answer is yes.

Q. And those transcribed notes that appear in

General Counsel's Exhibit 7, in your opinion cor-

rectly reflect the conversation that took place in the

later part of the conference to which I refer?

A. That is correct.

Q. Will you please give your version of what

took place at that conference and on that occasion

prior to the time that the taking of those steno-

graphic notes began?

A. Mr. Pearson came into my office, at which

time there was present Mr. Soderquist, and I asked

him to sit down and told him I wanted to talk to

him informally, and he sat down, and I told him

I wanted to talk to him about this so-called MAC
and I asked him if it were a fact that he was a

licensed and bonded employment [255] agent. Mr.

Pearson probably at that time very early in this

conversation asked for representatives of SPEEA
to be present. I told him I didn't think that was
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necessary since this was an informal meeting and

I simply wanted to get some information from

him. So I again asked him if he was a licensed

and bonded employment agent. He then started to

write in a loose-leaf memorandum book which he

had with him^ which he had brought in with him

and he wrote at some considerable length, and So-

derquist sat and watched him, and when he had

concluded his writing he read to me what he had

written. And as I recall, that statement which he

read was to the effect that the Manpower Availa-

bility Conference as an activity of SPEEA and his

liarticipation in it was as a part of his duties as

a SPEEA committeeman, and he didn't consider it

was proper for me to question him on that matter,

without considering or accepting the fact that it

was a SPEEA activity. And he may again at that

time have suggested or expressed the desire to have

SPEEA members present. I picked up from my
desk the letter of invitation which had been sent

out to these several employers all over the United

States and asked him if the signature on that letter

was a facsimile of his, and he again started to

write. So we waited and watched him w^rite, maybe
five minutes, it may have been ten, but it was a

considerable time, and we simply sat and let him
finish ^vriting. And he again read his reply to me
and again reiterated a portion of what he had
w^ritten and then he claimed that I was conducting

a [256] personal inquisition against him. I told

him that it was neither personal or an inquisition.
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that I was merely attempting to obtain some facts

from him. At some point about that time, I do not

recall whether he wrote two or three fairly lengthy

answers, I said to him, "If you want a record of

everything you say, which you appear to want, then

let's get a record of everything both of us say." So

then I called in a secretary and directed her to

take notes on the conversation as she heard it from

then on in. Mr. Pearson refused to give me any

information as to the conference or his status with

it

Q. (Interrupting) You are referring to the

Manpower Availability Conference?

A. The Manpower Availability Conference or

his relationship to it, or his participation in it,

and so I told him then

Q. (Interrupting) Was the rest of it transcribed

or are you still referring to the

A. (Interrupting) I believe the rest of it is

transcribed from then on.

Q. Do you want to inspect the exhibit, Mr.

Logan ?

A. I would like to inspect it to see whether the

statement I am about to make is or is not in that

transcript.

Q. I am placing in your hands General Coun-

sel's Exhibit 7.

A. The balance of my statements to him at that

time are contained in the transcript.

Q. Will you briefly give your previous company

practice with [257] respect to termination of in-
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dividuals in the SPEEA unit, as to whether it was

customary for SPEEA officials to be present.

A. It never has been or had been necessary for

SPEEA members to be present.

Q. Had SPEEA ever objected to that practice?

A. Not to my knowledge.

Q. Handing you the undated SPEEA letter to

you which bears a notation indicating that it was

received by the company on 1/23/52, which is Gen-

eral Coimsers Exhibit No. 5, that was the letter in

which SPEEA advised you that it ''had started

and will complete a Manpower Availability Con-

ference". In the fourth paragraph of that letter

it is stated, ''In offering this service to its members,

SPEEA has retained an agency for bringing to-

gether those engineers and companies who may
care to discuss employment possibilities '\ At the

time when you received the letter, did you have any

idea or information as to the identity of the

^'agency" to which reference is therein made?

A. None whatever.

Q. Did you have any basis for connecting such

agency with Mr. Pearson's name?

A. I had never heard of Mr. Pearson at that

time.

Q. When did you first see the foi-m letter en-

titled "Are you in need of additional engineers'',

that bore the facsimile of Mr. Pearson's signature,

which is General Counsel's exhibit No. 4? [258]

A. Oh, it was about the same time. I don't have

a clear recollection of whether it was at the same
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time or within the next two or three days there-

after.

Q. At that time were you aware of the fact

that Mr. Pearson was a Boeing engineer?

A. No, I didn't know anything about him. I

had never heard of him.

Q. After you first saw the form letter entitled,

"Are you in need of additional engineers'', what

did you do vni\\ respect to Mr. Pearson?

A. The only thing I did at that time was to ask,

''Well, who is Pearson?" That is all. I had never

heard of him before.

Q. What transpired in that connection after

that?

A. I was told by a member of the engineering

staff that Pearson was a Boeing engineer.

Q. What did you do then?

A. I said, ^Bring him in here, I want to talk

to him."

Q. What occurred after that?

A. I was told that he was out of the city.

Q. Continue with the events that led up to the

conference at which time his discharge was effected ?

A. I asked where he was and I was told he was

in Los Angeles representing the company in some

technical meeting of some type or other that was

going on down there. So I said, "Send him a wire

and tell him to come back." The wire was sent and

he came [259] back. When he came back he was

brought to my office and that is when the conver-
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sation took place that I have i^reviously testified

about.

Q. You are familiar with the negotiations that

occurred between SPEEA and Boeing during the

1952-53 period? A. Yes, I am.

Q. Had you received information prior to your

first meeting with Mr. Pearson as to the action that

was contemplated by SPEEA in connection with

the Manpower Availability Conference?

A. Yes, I had.

Q. Over what period of time had you received

such information ? A. Several months.

Q. In what form or by what means did you re-

ceive such information?

A. I think I received it principally from the

various bulletins published by SPEEA committees.

I receive a copy of the bulletin published by the

so-called action committee which laid out numbers

of, let us say, contemplated action against the com-

pany, and there were occasionally informal meet-

ings of these various activities that myself and my
staff had with SPEEA members and SPEEA offi-

cers. These references and this information came

in that form over a period of several months.

Q. What was the information that you received

during this period as to the proposed Manpower

Availability Conference, that is, the nature of it,

what it was intended—what its intended [260] ol)-

jectives were, and so forth?

A. Considering all of tlie information which I

received from any source, I merely considered the
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Manpower Availability Conference as another one

of the pressure moves like many others which I

was aware of that SPEEA had in contemplation.

I never considered it anything else but that.

Q. Aside from how you considered it, Mr. Logan,

what did the information indicate as to the objec-

tives of the Mani)ower Availability Conference?

A. It indicated, I should—it is indicated the ob-

jective was to deprive us of the services of a suf-

ficient number of engineers to impair our projects

and thereby bring pressure on us to meet SPEEA
demands.

Q. Was any similar information received by you

during that period that would indicate the nature of

the other types of action that you stated to be as,

I think you characterized them, as other forms of

contemplated actions on the part of SPEEA?
A. Yes, I did. I will not characterize them as, at

least in my belief, contemplated coercive or pres-

sure action.

Mr. Perkins: I ask that that be stricken as im-

material. I just want to know how they characterize

the information received, what their objectives were

and what they were.

The Witness : They were characterized

Mr. Cluck (interrupting) : We object to this ques-

tion, Mr. Examiner, on the grounds that it is hear-

say, and on the further [261] grounds that it relates

to acts apart from the Manpower Availability Con-

ference, whereas, in the answer of respondent

matters relating to the Manpower Availability Con-
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ference are the only ones that are alleged to involve

anything in the nature of unfair action or labor

practice on the part of SPEEA.

A broad question like that invites inquiry into

one of a number of undisclosed acts not referred to

in respondent's answer, and we submit not related

to the issue as to whether or not the Many)ower

Availability Conference is a legally protected, con-

certed activity.

Trial Examiner Miller: Insofar as the objection

relates to the hearsay character of the witness's

possible response, I will make this observation, that

I can see in the general line of examination, and

the form of the question, the possibility that a re-

sponse may be elicited which has both hearsay as-

pects and non-hearsay aspects. I propose to receive

the evidence only in its non-hearsay aspect with

respect to the objection, presented to relevancy and

materiality posed in the light of the pleadings. The

objection is overruled.

Mr. Perkins: May I be heard on the point as to

hearsay, Mr. Examiner, or have you ruled?

Trial Examiner Miller: I have ruled that I

would receive it only insofar as it had a non-hear-

say character. Specifically I have in mind this, that

if the evidence is offered as providing the basis of

subsequent action and a motive for vsubsequent [262]

action, irrespective of the accuracy or truth or as-

serted truth of the matters recited through Mr.

Logan, I will receive the testimony as indicating or
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pro^dding some basis for inference as to the motive

for future action taken.

Mr. Perkins: I understand.

Q. (By Mr. Perkins) : Will you now answer,

Mr. Logan, please?

A. I started to say that these various activities

were characterized in the bulletins emanating from

various SPEEA committees which we read as pres-

sure activities. That was the stated objective set out

on their behalf in some of these various bulletins

that were read.

Q. What were they?

A. Oh, such things as I have mentioned here be-

fore, refusal to punch time clocks, refusal to work

overtime, what has been referred to as spot half-

day strikes, timed by a group or department, the

peculiar coincidence of everyone in the department

having a dental appointment at the same hour on

the same day, others of that nature.

Q. Do you recall any negotiations with SPEEA
on February 6, 1953, where the possibilities of

damage to the company as the result of the Man-

power Availability Conference was discussed?

A. I recall such a discussion. It was about that

time. I don't know whether it was at that precise

meeting or not, but I do recall a discussion in nego-

tiations held about that time.

Q. Will you please state your recollection of the

remarks on [263] that subject that were made at

that time by both parties?

A. Insofar as my remarks were concerned, it



National Labor lielations Board 419

(Testimony of A. F. Logan.)

is my recollection that I stated that these activities,

and particularly the so-called Manpower Availa-

bility Conference, were merely intended to damage

the company to the extent that it would acquiesce

in some or all of the maximum demands of SPEEA.
I simply elaborated my reasoning on that to some

extent and that reasoning simply ran along the lines

that we didn't consider it either ethical or proper

or legal, or, as I recall, I think I maybe said

honest for people to attempt to remain on our pay-

roll while they tried to tear us down.

Q. Do you recall another negotiation meeting

on September 5, 1952, at which possible coercive

action by SPEEA against the company was dis-

cussed ?

A. This is an earlier meeting, I think, than the

one I have been talking about. Let's see if I am
straight on your question.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Perkins) : Do you recall any nego-

tiation meeting in the fall of 1952 where the matter

of possible damage to the company as a result of

the Manpower Availability Conference was men-

tioned by SPEEA representatives there? I am not

asking you to identify the individual. [264]

A. Yes, there was such a meeting and such com-

ments were made by SPEEA representatives.

Q. Can you give your recollection of the sub-

stance of those remarks?
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A. In substance, the remarks were that it was

possible that MAC might damage Boeing, but only

if and to the extent that Boeing salary scales were

not competitive. That if those scales were found

to be competitive in the opinion of SPEEA, that

no damage would accrue to Boeing. On the con-

trary, if they were found to be noncompetitive that,

yes, material damage could happen to Boeing.

Q. After the conference at which Mr. Pearson

was discharged, as I understand it, the executives

of SPEEA immediately requested a conference

with the company on the matter of Mr. Pearson's

discharge. A. That is correct.

Q. What was your response to that request?

A. I told them we would have such a conference

at their convenience.

Q. That response was conveyed in writing?

A. That is right.

Trial Examiner Miller: At this time we will

recess until 1:15 p.m.

(Whereupon, a recess was taken until 1:15

o'clock p.m.) [265]

After Recess

—

1:15 p.m.

Trial Examiner Miller: The hearing will be in

order.

A. F. LOGAN
resumed the stand and testified as follows:

Direct Examination— (Continued)

Q. (By Mr. Perkins) : Inviting your attention
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to Respondent's Exhibit 14, was that the response

to that request to SPEEA? A. Yes.

Q. Did meeting between the parties take place

as a result? A. Yes.

Q. How many meetings occurred, Mr. Logan?

A. I recall three. There may have been another

one.

Q. Were the respective positions of parties dis-

cussed at length in these conferences?

A. They were, yes.

Q. Without going into detail can you state the

substance of the discussion at these conferences?

A. Both parties stated their positions, namely,

the company taking the position that the discharge

of Pearson was proper because it felt that his ac-

tivities of the MAC both improper and illegal,

SPEEA taking the contrary view in all cases. That

was the substance of the discussions.

Q. This may be slightly repetitive, but I will

ask you at the time these first conferences on the

subject of Mr. Pearson's discharge took place, the

results of the Manpower Availability [266] Con-

ference were not known to you?

A. No, they were not.

Q. Or to the company?

A. Xo, T don't think wo had any information

ou it at all, any of us.

Q. How and approximately when did these re-

sults become known to the company?

A. I was informed that Mr. Gardiner had called
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Mr. Esary and given him those results. He in turn

gave them to me.

Q. And some time after that, on or about

March 2, 1953, reemployment was offered to Mr.

Pearson? A. That is correct.

Q. Will you please state the reasons for such

offer?

A. The principal reason for that offer was that

we felt because of communications from and state-

ments made by SPEEA representatives, the dis-

charge of Pearson would tend to impair or impede

the negotiations with SPEEA over a new contract,

and we didn't feel that one individual or his acts

should be permitted to jeopardize the contract af-

fecting so many, and for that reason primarily we

offered re-employment to Pearson to attempt to

remove that one stumbling block from the negotia-

tions and get on with the job.

Q. And the other reasons were those stated in

the company's letter to SPEEA on that subject?

A. That is correct. [267]

Q. Mr. Pearson was later re-employed on or

about March 17 ? A. That is right.

Q. After the possible or potential results of a

course of action along the lines of the Manpower

Availability Conference, I believe Mr. Esary stated

that there were and are about 3,500 engineers in the

bargaining unit represented by SPEEA.

A. That is right.

Q. Also speaking approximately, that was true
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during the fall of 1952 and during the period of

1953 up to date. A. That is right.

Q. Would you say that it is easy or difficult for

Boeing to obtain engineers of the type now em-

ployed in the collective bargaining unit represented

by SPEEA?
A. It is extremely difficult for us to get as many

as we need.

Q. Is it accurate to say that Boeing's situation

during the present period and during the period

of the 1952 negotiations was especially critical in

this respect? A. That is correct.

Q. During this period would you say that the

engineering staff at the Seattle Division of Boeing

was adequate in number or inadequate?

A. It is inadequate, materially so.

Q. What effort has been made during this period

to obtain additional engineers?

A. We have advertised in all effective media,

we have circularized [268] schools, colleges, and

sent out recruiting teams to the principal technical

schools throughout the United States. We have

scanned the major military bases in the country

where appreciable numbers of technicians are em-

ployed in a civilian capacity. We have even gone

so far as to obtain permission on occasion from

commandants to contact some of those people. And,

in fact, we have used every available and legitimate

method that we have been able to find, and wo
still continue to use all of those methods.

Q. Can you describe in a general way the ])ack-
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log of business that existed during this period with

respect to this Seattle Division of Boeing'?

A. The backlog of committed business for the

Seattle Division currently stands at almost an even

billion dollars.

Q. What is the nature of that business?

A. It is heavy bombers, guided missies, gas tur-

bines, and research, and experimental projects

which are classified.

Q. In the light of that backlog of business can

YOU describe in a general way the extent to which

the company must depend upon an adequately

staffed engineering department in order to meet

the obligations of the company in connection with

such backlog of business?

Mr. Tillman: The General Counsel objects. It

seems like we are getting into matters probably

upon which all the parties might w4sh to stipulate.

Trial Examiner Miller: Let's have the stipula-

tion. [269]

Mr. Perkins : I think it might be quicker to put

it in by question and answer and I would prefer

to do it that way.

Trial Examiner Miller: Very well. I will over-

rule the objection, if it was intended as such.

Mr. Tillman: I will ask that this be a continu-

ing one.

Trial Examiner Miller: Very well, continuing

objection is overruled.

Mr. Perkins: What is the nature of the objec-

tion?
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Mr. Tillman: I object to this as immaterial.

Mr. Perkins: And the objection is overruled.

Trial Examiner Miller: Yes.

Q. (By Mr. Perkins) : In the light of that back-

log, can you describe in a general way the extent to

which the com.pany must depend upon an ade-

quately staffed engineering department in order

to meet the obligations of the company in connec-

lior:! with such backlog of business?

A. All of our projects are technical in nature,

and many of them are highly technical in nature.

We simply would not be able to execute those proj-

ects mthout an adequate engineering staff.

Q. Is this particularly true of the aircraft in-

dustry and, if so, why?

A. It is particularly true of the aircraft indus-

try and certain others, such as the electronics in-

dustry, because aircraft development has attained

the stage now where it, the aircraft itself, is so full

of electronic and related equipment, computing de-

vices, [270] navigational devices, and that soii: of

thing, that the type of construction that went into

a B-17, for instance, is vastly different that what

we are faced with today. The engineering hours

required on a present day airplane are vastly

greater than those required in the beginning of

World War II.

Q. At my request have you made any study of

the effect upon the ability of the Seattle Division

to carry on its operations in the event that the serv-

ices of a substantial number of the company's en-
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gineers were no longer available to the company?

A. Yes.

Q. You are informed as to the approximate

number of letters sent out to other firms over Mr.

Pearson's signature soliciting the attendance of

representatives of these firms at a Manpower Avail-

ability Conference in Seattle? That was for the

purpose of offering employment to company engi-

neers? A. I have been so informed.

Q. Assuming that a substantial number of Boe-

ing engineers in the SPEEA imit, say 500 were to

leave the employ of Boeing at the same time, or

within a short period, have you an opinion as to

the effect that such a development would have upon

the operations of the company's Seattle Division?

A. I believe I can state that probable effect in

two ways. One, in its impact upon the projects

themselves, depending on the number of engineers

who left and the rate at which they left. We would

have to close down one project after another so

long as [271] the exodus continued. Such a proce-

dure on our part would be reflected in the losses

of millions of dollars worth of business. How many
I wouldn't attempt to estimate, because it all de-

pends upon how many engineers left and how long

it took us to reorganize and either get those projects

which we had closed moving again, or obtain new
projects for those which had been abandoned, or

cancelled by the Air Porce.

Q. Would such a loss of personnel be considered

by you to be one of short duration and one easily
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remedied, or would you say that it would be more

of an irreparable nature?

A. I would say that it might take us several

years to recover from such a blow.

Q. Can you make any estimated approximation

in dollars as to the cost to the company of the result

of the situation that I have referred to here?

Mr. Cluck: I object to that question as going

far afield, estimating problematical damages occur-

ring from the loss of undisclosed number of em-

ployees, if they lost them.

Mr. Perkins: I am just questioning him.

Mr. Cluck: It is a speculative thing at the very

best.

Mr. Perkins: I am just asking him if he could

make an approximation, Mr. Examiner.

Trial Examiner Miller: I will permit the pend-

ing question to be asked, and if an approxima-

tion

Mr. Perkins (interrupting) : May I suggest that

we just [272] deal with this question, please?

Trial Examiner Miller: Very well.

Q. (By Mr. Perkins) : Can you make an esti-

mated approximation in dollars as to the cost to the

company of such a result?

A. Only what I said before. It would be in the

millions and probably would be many rather than

a few.

Q. And, therefore, impossible of approximation.

A. I don't think that we could approximate it,

])ased upon the premise of what is going on now.
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Q. You are familiar with the increase that was

made in effect as to the employees, the unit repre-

sented by SPEEA, on or about March 12, 1953?

A. Yes, I am.

Q. You participated in a company decision that

led to making such increase effective?

A. Yes, I did.

Q. Was the increase greater or less than the in-

crease demanded by SPEEA ? A. It was less.

Q. There are in evidence the letters that were

sent by the company to SPEEA that related to the

increase and the discussions that took place with

SPEEA representatives on the matter of the in-

crease prior to its being placed in effect. In addition

to these letters and these discussions, did you have

a discussion with Mr. Gardiner on the matter pre-

vious to placing the increase [273] in effect?

A. Yes, I did.

Q. Mr. Gardiner was the SPEEA executive

chairman at the time? A. That is right.

Q. To the best of your information that is the

top executive office of SPEEA? A. Yes.

Q. When did this conversation take place, ap-

proximately ?

A. It was on or about the 22nd of January.

Q. It was a telephone conversation?

A. Yes, it was a telephone conversation.

Q. Can you recall the substance of that conver-

sation, and, if so, please state it.

A. I asked Mr. Gardiner after having called

him, first I called him up, and asked him if he
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would reconsider the previous refusal to join the

company in making an application to the then

Wage Stabilization Board, to place this six per cent

in effect. We discussed the matter at some length

and, at least three times during that conversation

I urged Mr. Gardiner to reconsider, but I was not

successful in convincing him that he should do so,

and so, after a thorough discussion of it, in which

I went so far as to even say that we would sit

back and sit on our hands while SPEEA took any

credit that might accrue as merely a partial pay-

ment on their demands, and I again assured him

that there was no effort on our part to embarrass

SPEEA or impede the negotiations. [274] His an-

swer remained to the negative and so that was the

substance and the end of the conversation.

Q. What was the reason for the company mak-

ing this increase when it did?

A. Our recruiting campaigns, particularly in

the technical schools and colleges in the fall of

1951, and in the spring of 1952, and again in the

fall of 1953, were showing progressively worse

results as far as our ability to obtain any of these

new graduates was concerned. When we got up to

late '53, the results were so bad that the manage-

ment of the engineering division repeatedly came

to me and wanted relief with respect to our hiring

rates because they stated that they had received

from the college placement bureaus themselves the

offers that were made by other companies and we
were not able to meet those offers.
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Q. (By Trial Examiner Miller) : You speak

of this as having occurred in late '53?

A. Let's just back away one year on all those

dates. How would that be?

Q. (By Mr. Perkins) : When you referred pre-

viously to 1953, did you mean 1952?

A. I was about to say if we back away about

one year from all those dates, I will stick to my
testimony.

Trial Examiner Miller: Very well.

The Witness: In the fall campaign of '52 then,

and as they were getting ready to get into the field,

in the spring of this [275] year they had had such

bad results in the fall of '52, and such poor pros-

pects of any real results in '53, that they became

finally very insistent that my office do something

about this, because wages and salary controls were

under my jurisdiction within the company, and they

were not at liberty to make these changes them-

selves, and so they presented some pretty blunt

studies and recommendations to me which con-

vinced me that if we were to receive any reason-

able returns from these recruiting efforts we had

to adjust that wage, and that is the reason why we

decided to do it. And that is also the reason why
we decided to do it at that time, because I had

been told by the engineering management that if

they didn't get relief they might as well save the

money that the recruiting campaign cost and not

send people out.

Q. Will you state the occurrences during the



National Labor Relations Board 431

(Testimony of A. F. Logan.)

fall of 1952, and if applicable, the early part of

1953, as to increases placed in effect by other air-

craft companies on the Pacific coast?

A. There were some adjustments made by three

other companies in the winter of '52-'53 and we

felt the effect of the first one of those adjustments

almost immediately. The Douglas Aircraft Com-

pany

Mr. Tillman (interrupting) : I object again at

this point. We are getting into another field. It is

quite immaterial as to what other companies did in

in the way of increasing wages.

Mr. Holman: I don't think we are at all, Mr.

Examiner. It is rather a competitive idea. [276]

Trial Examiner Miller: I confess that while I

can see the relevancy of what other companies did

as influencing a decision by Boeing, I confess that

the degree of relevancy begins to get a little bit

remote if the evidence sustains, will warrant a con-

clusion that Boeing did something because of a

certain state of affairs affecting Boeing, the fact

that certain other factors may have been in the

situation if they involve this question of what othcu*

companies did specifically, it seems to me
Mr. Perkins (internipting) : The intention of

the proof here is to show that this is another factor

that entered in timing and consideration of the

company in placing the increase in effect when it

did.

Trial Examiner Miller: I will permit the ques-

tion.
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Mr. Perkins : It seems to me it bears directly on

the motivation of the respondent.

Trial Examiner Miller: Very well. I will permit

the examination.

Q. (By Mr. Perkins) : Will you state the names

of the companies that placed in effect increases in

this period? A. Douglas, Lockheed, Convair.

Q. Haye you any approximate idea as to when

those increases were placed in effect?

A. Approximately, Douglas at about the end of

the vear, the end of 1952.

Q. Did those increases enter into your determin-

ations and [277] considerations in connection with

the company decision to place in effect the increase

of March 12, 1953? A. Yes, they did.

Q. Will you tell us, then, the extent to which

those increases were taken into consideration and

why it was felt by the company that those increases

were of importance in connection with the decision

to place the March 12 increase in effect?

A. Well, by the end of the fall campaign of '52

the company wasn't merely feeling that this lack of

competitive position—we knew then, we had def-

inite conclusive proof in the fall campaign that we
weren't going to get recruits from the colleges un-

less we did something about the hiring in rate, and

then later in the year, it was about the end of the

year, Douglas made its adjustment, and sometime

in February the other two companies made their

adjustment of a like amount, and by that time I

had to agree with the engineering management that
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if we didn't make an adjustment we might as well

not send out recruiting parties.

Q. Those companies are regarded as competitive

with respect to the availability of engineers of the

types in the unit represented by SPEEA?
A. They are, in that we all hire exactly the same

types of engineers, utilize them.

Q. And those considerations influenced and af-

fected your decision with respect to the March 12

increase? A. Yes, materially. [278]

Mr. Perkins : Mr. Examiner, I am about to take

up the matter of the so-called gentleman's agree-

ment, and in doing it it is not my intention to

waive my position taken previously with respect

to this subject.

Trial Examiner Miller: Very well, it is so un-

derstood.

Q. (By Mr. Perkins) : Submitting for your ex-

amination General Counsel's Exhibit 10, which is

a letter dated October 13, from the company to

SPEEA, bearing your signature, and being ad-

dressed to Mr. Gardiner as chairman of the Exec-

utive Committee, which letter relates, to the so-

called "gentleman's agreement", does that letter

correctly reflect your concept of the so-called "gen-

tleman's agreement"? A. Yes, it does.

Q. How long has there been an arrangement of

the type that you describe in the letter that we have

just mentioned?

A. I think that particular arrangement goes
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back about three years, or about two and a half

years, something like that.

Q. Is there any particular reason why, or ex-

planation for, the approximate date when the ar-

rangement came into existence?

A. Yes, there is, let us say, reasoning behind its

having come into being at approximately that date.

Q. Will you state that reasoning, please?

A. During World War II we had what was re-

ferred to as the Manpower Control. It was very

loosely administered but it did prevent people from

jumping from job to job. And, of course, at [279]

the close of the war, why, that regulation and re-

quirement ceased to exist, and we had no particular

difficulty in the period immediately after World

War II, for the year or so later when the various

companies started to rebuild their forces or build

them higher from the level maintained after World

War II, we found a lot of companies bidding

against a present employer and trying to buy them

away. And I say "buy" literally, because some of

those offers were pretty fantastic. And we started

at about a year and a half after the World War II

where we had been dealing with companies, and

where we knew each other, to call each other on the

telephone or write each other a letter to say that,

"Your employee, John Doe, wants to go to work

for us. Do you have any objections?" That became

a rather prevalent practice, not only among the air-

craft companies but other companies, as I say,

where we knew people and where we had dealt with
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them. And after, I think it was about three years

or a little over three years ago, we finally decided

that because there still remained a good many com-

panies that did not adhere to that practice and

new companies starting up, which never had been

in existence before, and were going out to obtain

an engineer force by any means, at any price, that

we better have a meeting of minds in some way or

other on this question of pirating, as we called it.

So there was some meetings held among AIA com-

panies, some of them attended by representatives

from companies not a part of AIA, and finally we
arrived at a resolution which states the concensus

of opinion [280] and belief of those representatives.

In fact, when we were working that out we even

went so far as to give consideration to a negative

resolution condemning the practice of pirating. We
never quite finished that. We got the positive one

stating the concensus of opinion was equally effec-

tive, so a resolution was drafted and it was ap-

proved by the companies. That is the only official

action that has ever been taken by AIA or any of

its affiliated companies. It is a statement of prin-

ciple or policy and there never has been an agree-

ment, never has been a contract. Nearly all com-

panies administer it differently to some respect,

some greater or less respect.

Q. That is getting a little beyond the scope of

my question, Mr. Logan. I will bring that out in a

minute. To what extent is Boeing Airplane Com-
pany a ^^one customer" operation?
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A. About 99.44.

Q. Who is that customer?

A. The United States Government.

Q. What branch in particular?

A. The United States Air Force. We also do

work for the navy.

Q. To what extent and in what manner does the

policy of the Air Force relating to salaries, wages

and hiring practice affect or bear upon the com-

pany's business?

A. It bears very materially and very directly,

because if we pursue policies that they do not ap-

prove, they simply reimburse us for the monies we

may spend in pursuance of such policies. [281]

Q. Has the Air Force ever expressed any policy

on the subject of what is referred to as labor pirat-

ing? A. Yes, it has.

Q. You are familiar with the term ^^labor pirat-

ing" as used in industrial circles, Mr. Logan?

A. Yes, I am.

Q. For the record will you tell us what is meant

generally by the term?

A. It is meant, the practice of any employer

making advances to the employees of another, or

responding to advances made by employees of an-

other with offers of employment without permit-

ting the employer to know what is going on. Pirat-

ing means to us what you do behind the signboard

or behind the bar. Don't let the man know. Steal

them if you can. Buy them if you can't steal them.

That is pirating as we understand it.
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Q. Has the Air Force ever given Boeing a writ-

ten statement of policy on this subject?

A. Yes, it has.

Mr. Perkins: Will you mark this Respondent's

Exhibit No. 23?

(Thereupon the document above referred to

was marked Respondent's Exhibit No. 23 for

identification.)

Q. (By Mr. Perkins) : Presenting to you what

has been marked for identification as Respondent's

Exhibit No. 23, is that the written expression of

policy to which you referred?

Mr. Weil: Mr. Examiner, I would like to object

to this line [282] of questioning. I don't see what

it has to do with the issues.

Trial Examiner Miller: The objection is over-

ruled.

A. Yes, that it is.

Q. (By Mr. Perkins) : This was received by

the company through certain channels of the Air

Force? A. That is correct.

Q. You have every reason to believe that it is

the statement of the Air Force and no reason to

believe to the contrary? A. That is correct.

Mr. Perkins: Respondent offers what has been

marked for identification as Respondent's Exhibit

No. 23.

Trial Examiner Miller: Is there any objection?

Mr. Tillman: General Counsel objects on the

ground that the document is wholly immaterial to

any issue in the proceeding. I would like to state
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in that regard that the whys and wherefores of

the origin of AIA are immaterial. All we are in-

terested in, if at all, is the existence of AIA.

Trial Examiner Miller: May I see the exhibit?

Mr. Perkins: Yes, sir.

Trial Examiner Miller: The objection is over-

ruled.

Respondent's Exhibit 23 will be received.

(The document heretofore marked Respond-

ent's Exhibit No. 23 for identification, was re-

ceived in evidence.)

[See page 551.]

Q. (By Mr. Perkins) : And to your knowledge,

the policy expressed in Respondent's Exhibit 23

had never been retracted? [283]

A. It has not been retracted.

Q. And that is true as of the present time ?

A. That is correct.

Q. Mr. Logan, again on this matter of the so-

called "gentleman's agreement", is Boeing con-

tractually obligated in any way, to your knowledge,

to refrain from hiring engineers from other com-

panies, either in the aircraft industries association

or out of it? A. No, we are not.

Q. And by contractual obligation I am referring

both to anything in writing or anything oral.

A. We are not.

Mr. Perkins : I am not sure that the record dis-

closes what is meant by the aircraft industries asso-

ciation.

Trial Examiner Miller: No, I don't believe it
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does. I have some personal knowledge of it, but if

you would like to have it spread on the record very

briefly, why, we can.

Mr. Perkins: It seems to me that the discussion

of a gentleman's agreement is hardly intelligible

unless we do.

Trial Examiner Miller: Very well.

Q. (By Mr. Perkins) : For the record, Mr.

Logan, will you tell us very briefly what the air-

craft industries association is?

A. It is a trade association, the membership of

which consists of aircraft manufacturers, aircraft

engine manufacturers, and aircraft accessory man-

ufacturers. [284]

Q. Without going into the names of various

members, can you give us approximately the num-

ber of companies that are included in this asso-

ciation?

A. Approximately eighty at this time.

Q. What is the practice of Boeing with respect

to applications that come to Boeing from the em-

ployees who are at the time employees of other

companies, which applications seek employment

with Boeing and which applications are from per-

sonnel that would, if hired by Boeing, become

members of the SPEEA bargaining unit?

A. We first acknowledge such applications and

ask them if they have any objection if we contact

their employer with respect to their work record

there. That is the first thing we do.

Q. That would be true as to employees of com-
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panies outside of the AIA as well as companies that

are members of the AIA.

A. That is correct, because that is our universal

practice, you might say.

Q. Assuming that in such a circumstance the

employee replies to Boeing and says, in effect, "I

have determined that I do not want you to contact

my present employer", what is the practice of Boe-

ing with respect to a reply in that circumstance?

A. We then reply to that statement on his part

by telling him in effect, that if he doesn't want us

to check his work record with his employer we
have no interest in discussing possible employment

with him.

Q. How long has that been the practice of Boe-

ing? [285]

A. Oh, that has been the practice of Boeing for

about 25 years.

Q. And that is prior to the time that the AIA
came into existence? A. Yes.

Q. Approximately what time did the AIA come

into existence, if you know?

A. I don't believe I can tell you.

Q. But you are quite sure of the accuracy of

your previous answer?

A. I am quite sure of that, yes.

Q. Assuming in such circumstance that such

applicant replies to Boeing and says, in effect, "I

give you my approval to contact my current em-

ployer". What is the Boeing practice then?

A. We then call the employer and tell him that
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the subject employee has contacted us and asks

permission to negotiate with that employee for a

job at Boeing.

Q. If that company at that time states to you

that it would prefer that you do not negotiate or

deal with that employee, or if that company refuses

to permit you to negotiate with the employee, what

is the Boeing practice?

A. The Boeing practice is not to conduct any

further negotiations with the employee.

Q. And if that other employer replies back and

gives its approval to your negotiations with such

employee, what is the Boeing practice then? [286]

A. We then obtain from the employer the in-

formation that we want with respect to this person's

work record, the type of work he has been doing,

and the employer's estimate of the quality of that

work, and then we make an employment offer to

that indi^ddual based on the information we obtain

about his work records and his experience.

Q. Do you conduct such negotiations as you

deem advisable with the individual that is making

the application?

A. That is correct. His employer doesn't appear

any further in the negotiations.

Q. In the converse of the situation where the

employee who is then employed by another com-

pany makes application to Boeing for a position

identified with the SPEEA bargaining unit, what

is the company practice as to the nature of the

reply given to an employee?



442 Boeing Airplane Company vs.

(Testimony of A. F. Logan.)

A. You lost me along there somewhere. Let's

hear that again.

Q. Strike the question and I will attempt to

rephrase it. Let's assume that an employee of Boe-

ing makes application to another company for em-

ployment, and I am speaking about employees of

the type that are in the SPEEA bargaining unit,

and such other employer then writes to Boeing or

telephones to Boeing, or otherwise corresponds with

Boeing and says, "So and so, the applicant, has

contacted us for employment". What is the Boeing

practice at that point?

A. We do two things. The first thing we do is

contact the employee and see if we can find out why
he wants to leave our [287] employ. If his response

encompasses something that we can change or cor-

rect, we do so, and retain him in our employ.

Q. In such circumstance if you are unable to

satisfy the individual or otherwise able to work out

the situation, what is the Boeing practice then?

A. We then tell the other employer to go ahead

and negotiate with him.

Q. How long has that practice been in effect?

A. As far back as our records go, many years.

Q. To your knowledge has there ever been an

occasion at any time when Boeing has refused to

permit one of its engineers to negotiate secretly

with another company after first having contacted

the man and having discussed the matter with him ?

A. There never has been such an occasion, to

my knowledge.
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Q. Is your position such that you would be apt

to know if any such refusal on the part of Boeing

would occur? A. Yes, that is right.

Q. And this policy is well known to those mem-

l}ers of the Boeing staff that handle engineering

personnel matters? A. That is right

Q. After an employee of the Seattle Division

of Boeing has contacted another employer and you

have had an opportunity to contact him, and have

not been successful in working out the matter with

him, and he continues to desire employment with

the other employer, is he then terminated by Boe-

ing? [288] A. No.

Q. Is there any restriction or limitation placed

by Boeing on his further negotiations with such

other employer? A. None whatever.

Q. And those negotiations may be conducted se-

cretly as far as Boeing is concerned?

A. That is right.

Mr. Perkins : Respondent rests.

Trial Examiner Miller: At this time we will re-

cess for five minutes.

(Short recess.) [289]

Trial Examiner Miller: The hearing will be in

order.

Cross Examination

Q. (By Mr. Weil) : Mr. Logan, I would like to

recall to you the conferences that were held after

Mr. Pearson's discharge, that concerned Mr. Pear-

son's discharge, that would be the meeting of Feb-

ruary 9, I believe, on Monday morning, in which
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you and others met with Mr. Gardiner, Mr. Hend-

ricks and Mr. Pearson. Do you recall that meeting?

A. Yes, I do.

Q. Do you recall stating at that meeting that the

MAC was embarrassing the company by publicizing

the labor dispute? A. I recall

Mr. Perkins (interrupting) : I object to that. I

don't see the relevancy of that here. If it is an at-

tempt to bring in the issue of publicizing a labor

dispute, I think it is not the proper time, and I

think it is beyond the issues in this case.

Mr. Weil: The witness testified on direct exam-

ination about the matters that took place at these

meetings. I feel that if these other matters took

place at these meetings that they are proper cross

examination.

Trial Examiner Miller: Would you read the

question to me again?

(Question read.)

Trial Examiner Miller: Objection overruled.

A. I recall making the statement in that meet-

ing that the [290] publicity attendant upon making

out the many invitations would without question

embarrass the company and possibly damage it. I

do not remember tying that statement in any way
with the publicizing of the existence of a labor

dispute.

Q. Do you recall making any statement to the

effect that the company has received a large number
of letters concerning the MAC and it was feared
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that many engineers would be influenced against

employment there as a result of the MAC?
A. I made no such statement at that meeting.

Q. Did you make any similar statement, or

statement to a similar effect?

A. Are you asking me for my statement?

Q. Yes, if you made a statement of that type.

A. I made a statement that the company had

received several inquiries regarding MAC.
Q. Did you at the time you made that statement

show the individuals present, Mr. Gardiner and

Mr. Hendricks and Mr. Pearson, a sheaf of letters

you indicated were those inquiries that you had

received? A. I did not.

Q. Did you show them a sheaf of letters at that

time

Mr. Perkins (interrupting) : What is the mate-

riality here?

Mr. Tillman: We can put it in on credibility

alone, Mr. Perkins.

Mr. Perkins : Are you attempting to impeach the

witness, is [291] that it?

Mr. Tillman: We have some information that

Mr. Logan did do that. He is denying it.

Mr. Perkins : It seems to me that there is a rule

on impeachment on a collateral matter.

Mr. Weil: I don't feel that that is a collateral

matter. And apparently the main objection of the

company to the MAC was the possibilities of dam-
age to the company by the working out of MAC
as it was planned. The matter about which I am
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asking was a matter concerning that damage to the

company, concerning the company's fear of that

damage, and the possibility that it exists, and I

don't see that it is immaterial.

Trial Examiner Miller: I will overrule the ob-

jection.

Q. (By Trial Examiner Miller) : The pending

question is whether you had or showed to any of

these individuals during the course of this conver-

sation a sheaf of letters. A. I did not.

Q. (By Mr. Weil) : You stated in your direct

testimony, Mr. Logan, that you learned that adjust-

ments were made by other companies, including

Douglas, Lockheed and Convair, Douglas late in

December or near the end of the year, and the other

two companies in February. Can you tell me what

was the amount of the adjustments that those com-

panies made?

A. I was told that it was 6 per cent.

Q. On each case? [292]

A. Yes, in all three cases.

Q. Was it your intention to follow those adjust-

ments by a similar adjustment then?

A. No. We had determined on the amount of our

adjustment months earlier than that. We weren't

following. We apparently were leading, as far as

I know, if there was any relationship at all.

Q. On direct examination concerning the gentle-

man's agreement, Mr. Logan, you stated that the

diverse companies met and worked out this reso-
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liition. When was that meeting? When did that

meeting take place?

A. I don't know. Three and one half years ago,

I could dig it out of the record.

Q. Were you present at the meeting?

A. Yes.

Q. Did you represent the Boeing Airplane Com-

pany? A. Yes, I did.

Q. What was the text of that agreement?

A. Well, in the first place, there wasn't any

agreement.

Q. That resolution?

A. I don't think I can tell you. I don't remember

the precise wording of it after this length of time.

Q. Do you have any records from which you can

take that?

A. I might be able to. I wouldn't even be posi-

tive in that.

Mr. Perkins: I think I have it right here. [293]

The Witness: That is fine.

Q. (By Mr. Weil) : Mr. Logan, I am handing

you this letter which your counsel furnished me.

The paragraphs numbered one and two are the sub-

stance of that resolution?

A. Yes, that is the substance of it.

Q. Would you read that into the record, please ?

Trial Examiner Miller: You are asking that be

done in lieu of the actual physical submission of

the document as an exhibit?

Mr. Weil: Just those two paragraphs.

Trial Examiner Miller: Very well.
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Mr. Perkins: I must object to this again, Mr.

Examiner, on the ground of materiality and rele-

vancy, and mindful of your statement that if some-

thing particularly came along that it would be ap-

propriate to invite it to your attention, it seems to

me that if there is any issue on this point at all

which I question, that there is no multiple employer

imit involved in this case, and the matters that are

important to the Trial Examiner and to the Board

are the acts and the practices of the respondent

hereir involved. And I, therefore, on that ground

challenge the materiality of evidence of this type.

I think it is highly prejudicial as possibly indicat-

ing some ather kind of a practice on the part of

the respondent than is reflected by the evidence

here.

Trial Examiner Miller: Since the immediate

problem is [294] whether or not the particular

paragraphs should be read into the record, and since

I am unable to evaluate the objection without look-

ing at the paragraphs, I will ask to have an oppor-

tunity in that respect.

Mr. Cluck: On direct examination this specific

meeting on this specific resolution was referred to,

so that counsel has already made his choice as to

the prejudicial or non-prejudicial nature of the

reference.

On cross the question is simply as to the time

and place where the resolution was adopted, and
then what the results of it were. The witness al-

ready has indicated that this letter embodies the
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terms of the resolution, so, in effect, it simply

makes explicit the general reference to the resolu-

tion already referred to on direct examination.

Trial Examiner Miller: I did indicate at an

earlier point in the proceeding that what then ap-

peared to me to be relevant was the interpretation

based upon the so-called "gentleman's agreement"

by the Boeing Aircraft Company as bearing upon

its motivation for taking certain action with respect

to Mr. Pearson and the MAC. And I believe the

record will show that I made some remarks at the

time to the effect that precise proof as to what the

agreement, if there was any, consisted of, would

not necessarily be material since the evidentiary

factor would be what Boeing believed to be involved

as bearing upon its motivation. [295]

Mr. Cluck: May I add two related points di-

rectly to what the Examiner has said?

First, the prior ruling was made upon the objec-

tion made by respondent to General Counsel's ef-

forts to get the contents of the agreement, or at

least the manner in which Boeing reacted to the

subject-matter, into evidence.

Now, however, the issue is presented differently,

because respondent himself has opened this subject

up on direct examination of his own witness, and,

therefore, we are confronted with the different

question as to whether it isn't proper cross exam-

ination for us to have the contents of the resolu-

tion referred to on direct examination.
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Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller: On the record.

Let the record show that during the period of

the off-the-record discussion there was extensive

discussion of the Trial Examiner's previous re-

marks and ruling on the General Counsers line of

examination dealing with the so-called ^^gentle-

man's agreement", and the position of each of the

parties involved with respect to examination along

that line. The Trial Examiner has taken cognizance

of the arguments presented by counsel before we

went off-the-record, and during the period of dis-

cussion off the record, with respect to their respec-

tive positions on the matter now in issue, namely,

the specific quotation from the [296] letter identi-

fied by the witness. I am satisfied on the basis of

the matter appearing in the record, and the entire

state of the record up to this point, that the objec-

tion should be overruled.

The Witness: Paragraph one: ^^Advertising for

employees in cities where member companies are

located elsewhere unless the member company or

companies located in the particular city so agree."

Paragraph two: "Offering employment to em-

ployees working for other member companies unless

meml>er company where applicant is currently em-

ployed so agrees. This applies to offers made either

directly or through sub-contracting companies or

employment agencies."

Q. (By Mr. Weil) : Would you read the intro-
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diictoiy two lines that preceded those two para-

graphs ?

A. ^^There is no middle ground that will cure

this problem. Pirating must be discouraged and to

that end the following practices are condemned' '.

Q. Mr. Logan, has it been the practice of the

Boeing Airplane Company to conform its policy to

that policy as set out in that resolution?

A. Having had my most recent look at that reso-

lution, I will frankly tell you I don't know what

paragraph one means, so I can't answer your ques-

tion.

Trial Examiner Miller: Off the record. [297]

(Discussion off the record.)

Trial Examiner Miller: On the record.

Q. (By Mr. Weil) : Let me rephrase that ques-

tion. Has it been the policy of the Boeing Airplane

Company to conform its practice to that policy as

set forth in paragraph two of the resolution?

Mr. Perkins: I believe the witness has already

testified as to the practice of the company.

Trial Examiner Miller: I will permit the ques-

tion to stand.

A. Yes, that is our policy.

Q. (By Mr. Weil) : Mr. Logan, I am handing

you Respondent's Exhibit No. 23, which is the Air

Force letter to which you referred earlier. Is it the

practice of the Boeing Airplane Company to con-

form its policy to all five of the recommendations

set forth therein?
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A. Yes, it is our policy to subscribe to all of

those items.

Q. I don't seem to have asked you what the

place was at which that AIA meeting took place.

Where was that meeting held?

A. In Los Angeles, California.

Mr. Weil: That is all.

Trial Examiner Miller: Mr. Cluck?

Mr. Cluck: No questions.

Mr. Perkins: No questions.

Trial Examiner Miller: You may be excused.

(Witness excused.)

Trial Examiner Miller: Does the respondent

have any further witnesses?

Mr. Perkins: No.

Trial Examiner Miller : Is there any rebuttal on

behalf of the General Counsel?

Mr. Weil : May we have a 5-minute recess ?

Trial Examiner Miller: We will have a short

recess.

(Short recess.)

Trial Examiner Miller: On the record.

Mr. Perkins : I should like to ask the witness one

question, if I may, that was on the stand before we
rested.

Trial Examiner Miller: Very well. Would you

resume the stand, Mr. Logan?
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and testified further as follows:

Redirect Examination

Q. (By Mr. Perkins) : Mr. Logan, is there any

question that was propounded to you on cross ex-

amination, or any answer given by you on cross

examination, or anything in the resolution that was

referred to that would indicate to you any reason

for qualifying or changing any of your answers to

the questions propounded to you on direct examina-

tion by counsel for respondent?

A. Nothing whatsoever. [299]

Mr. Perkins: That is all.

Trial Examiner Miller: Is there anything fur-

ther?

Mr. Weil: Nothing further from General Counsel.

Trial Examiner Miller: You may be excused.

(Witness excused.)

Trial Examiner Miller: During our recess, Mr.

Perkins, you indicated that you might want to re-

consider your decision to rest on behalf of the re-

spondent.

With the further appearance of Mr. Logan on

the stand, what is your present disposition on that

matter?

Mr. Perkins: Respondent rests.

Mr. Weil: No rebuttal.

Trial Examiner Miller : Are the parties prepared

at this time to argue orally or do you wish a further

recess ?
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Mr. Weil: I am prepared to argue to a limited

extent, the only extent to which I was prepared

today.

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller : On the record.

At this time, before proceeding to the oral argu-

ment, the course of which was discussed during our

period of discussion off the record, I should like to

recapitulate for the the record my understanding

with respect to the situation in regard to the ex-

hibits.

My notes show that General Counsel offered in

evidence 19 [300] exhibits. All of those exhibits

have been offered in duplicate and my notes show

that all of the exhibits were received in evidence.

Does that statement correctly reflect the under-

standing of the parties?

Mr. Tillman: That is right.

Mr. Weil: That is correct.

Trial Examiner Miller: Should our mutual rec-

ollection and my notes be in any respect in error,

I will at this time state for the record that General

Counsel's 1-A through l-I, inclusive, and General

Counsel's 2 through 19, inclusive, are hereby re-

ceived in evidence.

My notes show that the respondent company of-

fered 23 exhibits in evidence, and that all of them

were offered in duplicate. My notes also show that

all of the 23 exhibits were received in evidence.

Does that gibe with the recollection of the par-

ties?
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Mr. Tillman: Yes.

Mr. Perkins: Yes, I believe that is correct.

Trial Examiner Miller: Should our mutual rec-

ollection and my notes be in any respect in error,

I will at this time state for the record that Re-

spondent's 1 through 23, inclusive, are hereby re-

ceived in evidence.

I am prepared at this time to hear oral argu-

ment. I had some indication during one of our

recess periods that the General [301] Counsel v^ould

require no more than a half an hour for the pur-

pose of presenting such oral argument as he is

prepared to give at this time.

In order to provide a working guide, we will set

one half hour at the top limit tentative to see how
we can work it out.

Go ahead, Mr. Weil.

Mr. Weil: I should like first to point out that

the evidence not in dispute supports the allegations

of the complaint.

Let us examine the pertinent, relevant facts which

constitute the violations.

First, there has been a long period of fruitless

bargaining ending in an impasse. During the course

of bargaining the members of AIA became dis-

turbed and upset and caused their bargaining team

to take up with the employer the problem of the

gentleman's agreement of the AIA, because they

felt that that gentleman's agreement was an in-

fringement upon their right of freedom of move-

ment within the framework of their profession, and
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that it was an undue restriction upon that freedom

to sell their services to the highest bidder.

The members of SPEEA through their Action

Committee, through their Executive Committee and

through meetings, as a body evolved what was to

become known as the MAC, which was evolved for

three separate and distinct purposes.

The three-fold purpose of MAC has been com-

pletely covered in testimony which was uncontro-

verted. The MAC was designed to [302] restore the

freedom of movement, and the freedom of the

membership to sell their services to the highest

bidder. In other words, to restore an element of

competition to the engineering labor field which

the members felt had been restricted by the gentle-

man's agreement.

Second, the MAC was designed as a pressure

tactic to break the impasse that existed, and to

force the company to give further consideration

to the arguments of the SPEEA negotiators.

And, third, and finally, I would hesitate to say

less important, the MAC was designed to supply

data which the members of the SPEEA felt would

help both the company and SPEEA in evolving the

extent to which raises and improvement of work-

ing conditions should be granted by the company.

Therefore, it seems quite plain that the MAC was

an activity undertaken by the members of SPEEA
in support of their bargaining position. It was also

an activity undertaken by the members of SPEEA
as a concerted activity to aid and assist each other
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in many respects, each of those respects which I

set forth.

The discharge of Mr. Pearson brought the ques-

tion of the MAC to a head. The discharge of Mr.

Pearson by the facts adduced in this hearing, by

the pleadings in this hearing, is shown to have been

a result of his acting on behalf of SPEEA in run-

ning this conference, and the result of nothing else.

The factual reason given by the company as to his

discharge shows that his [303] discharge resulted

only from the fact that they considered this as a

SPEEA activity. This discharge must necessarily

be an unfair labor practice if the MAC was a pro-

tected, concerted activity. I believe there could be

no doubt that it was a concerted activity.

The question and the major issue in this case

remains was it a protected, concerted activity?

Now, protected, concerted activities are spelled

out in the Act, Section 7, which states employees

shall have the right to self-organization, to form,

join or assist labor organizations—note that word

to "assist'^—to bargain collectively through repre-

sentatives of their own choosing, and to engage in

other concerted activities for the purpose of col-

lective bargaining or other mutual aid or protection.

The activity of the MAC certainly was the ac-

tivity of a labor organization, and Mr. Pearson's

participation in that was within the meaning of

Section 7, assisting his labor organization to which

ho belonged. That is to say the MAC was a form

of concerted activity engaged in which SPEEA,
for the purpose of collective bargaining first, that
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is, in the respect in which it was expected to supply

data and to put pressure upon the company, and

for mutual aid and protection for the members of

SPEEA, and in that respect the function or pur-

pose of MAC was to restore the freedom of move-

ment, freedom to bargain for their services which

the employees had been infringed by the [304] AIA.

There has been considerable litigation concern-

ing protected, concerted activities, naturally, which

activities have and have not been protected. Per-

haps the leading case in the field is the case of

National Labor Relations Board vs. Peter Kohler,

Swiss Chocolate Company, Inc., 33 N.L.R.B. 1170.

This was reviewed by the Second Circuit with a

decision to be found in Volume 130, Federal (2nd)

503.

In this case the union member published a union

resolution condemning actions of the employer. In

fact, he brought this resolution about and caused

it to be published and was discharged. The second

Circuit said, and I quote, "So long as the activity

is not unlawful, we can see no justification in mak-

ing it the occasion for a discharge. A union may
subsidize propaganda, distribute broadsides, sup-

port political movements, and in any other way
further its cause or that of others to whom it may
wish to win to its side. Such activities may be

highly prejudicial to its employer. His customers

may refuse to deal with him. He may incur the

enmity of many in the community whose disfavor

will be hard on him. But the statute forbids him
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by discharge to rid himself of those who lay such

burdens upon him."

The test there taken by the Second Circuit was

the test of the illegality or unlawfulness. That test

has been followed by the Board and by the courts

ever since. Sometimes it is [305] claimed to the

point of absurdity, but nevertheless it has been

followed.

The question arises, then, was anything in the

MAC unlawful ? And I submit that there is noth-

ing about the MAC which is unlawful under any

law of this United States. It is possible that in

some jurisdictions there may be state laws that

would forbid or possibly local laws that would for-

bid this, but the fact that an action is unlawful

under state or local ordinances, as the Board said

in the American News Company case, 55 N.L.R.B.

1302, and I will quote directly, ^^We think it most

unlikely that Congress intended to exclude from

the concerted activities protected by Section 7 all

conduct deemed tortious under state rules of deci-

sion or statutes or city ordinances merely because

of the objective sought to be accomplished."

Now, in many cases the course and boards have

found that the activities indulged in by the unions

have been unprotected, concerted activity.

If we take a look at these cases we can easily

see why the courts and the boards have so found.

The leading case there is the Fan Steel case, which

is to be found at 306 U.S. 40, in which the Supreme
Court found an activity unprotected. This activity

was the illegal seizure of the Fan Steel plant by
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a sit-down strike. The Fourth Circuit in the Clinch-

field Coal case, which is found at 145 P. 266, fol-

lowed the ruling in a similar illegal seizure case.

Also, the Fourth Circuit in the case involving the

Draper Corporation, 145 Federal (2nd) 199, found

that a wildcat strike was unprotected. This strike

was in direct contravention of a union's agreement

not to strike.

However, the Sixth Circuit said that even that

was going too far in the Kalamazoo Stationery

Case, found at 160 Federal (2d) page 465, where

they held a wildcat strike to be a protected con-

certed activity. This was in 1947. The prior case

in 1944.

In the Sands Manufacturing Company case, the

Supreme Court, citation 306 U.S. 332, extended

this doctrine slightly, if it can be called an exten-

sion, by finding that action which resulted in a

breach of collective bargaining contract was un-

protected.

But there, you see, the breach was a breach of the

law of the land, the law of contract.

Similarly in other cases it has been found a mass

picketing is not protected, concerted activity, coer-

cive picketing, strike to violate a Board's certifica-

tion or to cause an employer to violate a Board's

certification, and similar activity of a vicious or

violent or unlawful nature.

More recently the Board has held to this same

theory and the courts similarly, that in order to fall

in to the ranks of unprotected activity, the con-

certed actions taken must be illegal, unlawful, or
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of so serious and flagrant a nature as to render the

employees participating unfit for service to their

employers. [307]

I don't believe that respondent claims that Mr.

Pearson was engaged in activity of so serious a

nature that it rendered him thereafter unfit for em-

ployment, otherwise I think they would not have re-

employed him.

I think after a view of the record and of the

authorities that there can be little doubt that the

activities engaged in in this case were protected.

That being the case, the discharge of Mr. Pearson

would have been a violation of Section 8 (a) (3)

of the Act.

It is the General Counsel's contention that by

this violation of the Act, the further—or the im-

passe then in existence became tainted with a taint

of bad faith. The General Counsel has carefully

taken no position as to whether the bargaining prior

to this time has been so tainted, was so tainted,

by the activities engaged in by the course which

bargaining took. It may well be that the bargain-

ing, the impasse reached from the time it was

reached was tainted with bad faith, but the Gen-

eral Counsel does not rely on that, but merely as-

serts that from the time of the discharge of Mr.

Pearson, which was taken and had the effect of

supporting the company's desire to have no more

of such activities as the MAC, from that time on

the impasse was definitely tainted. And in the face

of that tainted impasse, respondent went ahead and

instituted a unilateral increase in wages which
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respondent explains was necessary in order to in-

sure their obtaining their full share of the supply

of new [308] engineers coming out of school.

Then the quite recent case of the City Packing

Company, found at 98 N.L.R.B., No. 203, the Board

said, in essence—I am not quoting directly—that

an impasse does not justify unilateral changes and

conditions of employment when good faith is lack-

ing, since the impasse might otherwise not have

occurred.

It would be pure speculation to say that the

impasse would have been broken or would not have

been broken, but I don't feel that by the company's

refraining from taking the action which they did

in response to the MAC, I don't feel that that in-

quiry is necessary. The company did take that ac-

tion. And in the face of an impasse which I con-

tend at that time was bad faith, instituted this uni-

lateral wage increase for the purpose I mentioned,

which is all covered by the company's witnesses'

testimony.

Trial Examiner Miller: Is this the theory on

which you seek to avoid the Justice Burton's dictum

in the Crompton Highlands Case?

Mr. Weil : Yes.

Trial Examiner Miller : Go ahead.

Mr. Weil: The respondent's witnesses did not

state in what respect they expected that the grant-

ing of the 6 per cent increase of a retroactive pay

increase for overtime would help in hiring new

employees. I believe that that shows possibly that

there may have been other reasons than the com-
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pany gave for [309] instituting this wage increase,

and these other reasons may have very well have

been, and I believe that they were, to undercut

the union's negotiating and to make it impossible

for unions to continue to negotiating effectively at

that time.

Mr. Perkins: If there is any question about

there being evidence on that point, I ask leave to

reopen the case and present evidence on it. I don't

think there is an absence of evidence on that point,

however. It certainly was my intention to adduce

evidence on the point.

Trial Examiner Miller: Of course, in effect I

may be put in a position where expressing an opin-

ion on the subject—I am expressing a factual find-

ing right here and now.

AVould you read Mr. Weil's last statement to me
again ?

(Statement read.)

Trial Examiner Miller: Off the record.

(Discussion off the record.)

Trial Examiner Miller : On the record.

Go ahead, Mr. Weil.

Mr. Weil : Finally, and briefly

Mr. Perkins (interrupting) : Excuse me for the

interruption, Mr. Weil.

Mr. Weil : That is quite all right.

I want to draw attention to the factor of Mr.

Logan's refusal to permit the appropriate members
of SPEEA to be present at the interview in which

Mr. Pearson was discharged. I think [310] there

could be not a better example of the manner in
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which the company went behind the union than this.

Mr. Pearson made it plain that he considered his

activities to be imion activities, and in view of the

fact that the company had been given all the facts

concerning the MAC right in the inception, I don't

see how Mr. Logan could have had any doubt in

his mind that this was a union activity. Neverthe-

less, Mr. Logan refused to allow Mr. Pearson to

have these individuals present and discharged him

on that occasion. This undermined the union's au-

thority and certainly had the probable effect of so

doing, and showed an additional indication of the

company's refusal to bargain.

That is all I have to say at this time.

Trial Examiner Miller: In considering the ques-

tion as to whether or not the MAC involved a pro-

tected, concerted activity, has the General Counsel

had occasion to consider the significance, if any,

of the case involving Metal Moldings Corporation,

397 N.L.R.B. 107, and the action with respect to

that case in the Court of Appeals for the Sixth

Circuit?

Mr. Weil : Offhand, I don't recall that case.

Trial Examiner Miller : The case was a situation

in which in the midst of an active union campaign

one of the employees, who was an active union sup-

porter, was discovered to have engaged in activities

which may be summarized roughly as follows: As

one of the employees engaged in metal polishing,

this [311] particular individual advised a number

of his fellow metal polishers that his father was

a foreman of the polisher's department at a com-
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peting firm, and that they would be well advised,

if dissatisfied at Metal Molding, to seek employ-

ment with his father. The Board upon accessing all

of the relevant evidence found that such remarks

had l^een made by the employee, but apparently

came to the conclusion on balancing all of the evi-

dence that his activities in that regard, although

known to the company, were not the determining

factor in connection with his discharge, but that

he was in fact discharged for his activities on behalf

of the union organization which he supported, over

and above whatever he may have done by way of

remarks of this type to fellow employees. The

Board ^s order for reinstatement and back pay was

reversed by the Sixth Circuit in a decision which

is not reported in the Federal Reporters Service

so far as I know, but which is reported at 12 Labor

Relations Manual 723. And as I imderstand it, the

Sixth Circuit took the position that an individual

who was engaged in ^^ recruiting" employees for a

competitor, and who was discharged for that reason,

had been properly discharged. The precise way
they put it leaves som.e doubt as to whether they

were holding that that type of activity warranted

discharge under any circumstances, or whether they

were holding that in the face of such proof, sub-

stantial evidence of anti-union motivation was lack-

ing. I call the case to the attention of the parties.

I am wondering if the General Counsel has con-

sidered it and has any comment.

Mr. Weil: Yes. I didn't recognize the name of

the case when you mentioned it. I have considered
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that case. That case, incidentally, I should have

brought it out because it brings to light a funda-

mental disagreement on facts that seem to exist in

this case, in our present case. That is to say, that

case concerned an individual who made it his busi-

ness, or attempted to make it his business, to take

employees away from his company, and to send

them to another company. This case is not only

comparable to that case, it is distinguishable on this

basis, the MAC is not the action of an individual

coming in here and asking 500 engineers to go to

work for somebody else. The MAC is 500 engi-

neers getting together and saying, ^^We would like

to go to work for somebody else. Let's look for

somebody else who will hire us." It is a concerted

activity.

Mr. Examiner, in the case, Metal Moldings case,

that was not concerted activity. Whether it was pro-

tected or not, it wasn't concerted, because this in-

dividual did this on his own hook. It wasn't the

employees, it was not a movement from within as

I think we have shown the MAC to have been.

Nobody asked these people to leave Boeing's em-

ploy. And the statements made in the letters which

are in evidence indicate that the SPEEA at least

had the concept that under the circumstances of

such a conference, probably Boeing would find it

necessary to [313] become competitive. If it was

not competitive, nobody would leave Boeing. They

have asked—come to SPEEA and asked SPEEA
to have a conference by which they can leave Boe-

ing's employ. It is a fundamental difference, as I
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see it, and it is the basis on which the concerted

activity should be protected. Surely it is no dif-

ferent than the union setting up its hiring hall or

setting up some form of an employment office, which

is not unusual.

Trial Examiner Miller : Very well.

At this time we will recess for five minutes.

(Short recess.)

Trial Examiner Miller: On the record.

The hearing will be in order.

Mr. Cluck.

Mr. Cluck: In the interest of brevity, Mr. Ex-

aminer, unless this hearing goes over a half hour

or some period of that sort, where there is a deci-

sion to submit or rebuttal, if it does, we will submit

it by written brief.

Trial Examiner Miller: Very well.

Mr. Perkins.

Mr. Perkins: Mr. Examiner, the complaint al-

leges negotiations between the employer and the

union here involved that extended through the

better part of 1952 into the spring of 1953. It al-

leges that the parties were unable to reach a mutual

agreement as a result of those negotiations. It then

alleges the [314] discharge of one of respondent's

employees.

Simply stated, the essence of the complaint is that

the nature of that discharge was such that the dis-

charge of one individual impinged upon the collec-

tive bargaining negotiations between the parties,

and that from and after the discharge of this single
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individual that the bargaining thereafter became

bargaining in bad faith.

Primarily, as I understand it, because the dis-

charge of the individual was contended to be wrong-

ful, and because there was no bargaining in turn

with respect to the discharge of the individual, and

that thereafter, despite the fact that the individual

involved was re-employed, the entire course of ne-

gotiations on the basic contractual issues between

the parties became irreparably tainted and irre-

versibly tainted to the point that the unilateral in-

crease that was placed in effect by the employer

is, it is contended, automatically an evidence of bad

faith on the part of the employer.

The answer admits the negotiations and the dis-

charge of the individual, and the unilateral in-

crease, but takes the position on the part of the

respondent that the discharge was proper and for

cause, that, therefore, there is no effect of the dis-

charge upon the collective bargaining negotiations;

that in any event, the incident of the discharge did

not impinge upon the contractual negotiations be-

tween the parties ; that the course of procedure fol-

lowed by the employer throughout the negotiations

was [315] proper; and that the action taken by the

respondent in connection with the unilateral in-

crease was not motivated by any clandestine and

unspoken feelings of animosity toward the union,

that the unilateral increase was not placed in effect

with any intention of affecting or disparaging the

prestige of the collective bargaining agent here in-

volved, but rather that the unilateral increase was
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placed in effect by reason of a business situation

which rendered it a compulsory matter in the eyes

of the company on the basis of the company's busi-

ness situation at and prior to the unilateral in-

crease taking place.

Now, with the parties in those respective posi-

tions, the General Counsel contends that the dis-

charge of Mr. Pearson is improper. The respond-

ent, of course, contends that it was proper. And it

seems to me very clear that if we were dealing with

an individual situation here, and it were found that

an employee identified himself positively with a

movement intended to bring pressure and to present

potential damage to the company, and permitted

his name and his signature to be used in that con-

nection, and was, in effect, in charge of the move-

ment, and had taken overt steps in connection with

the movement, and the movement was imder way,

that an employer unquestionably would have the

right to discharge the employee for cause. But it

is said that the employer does not have that right

in this circiunstance because Mr. Pearson's activ-

ities, the individual here involved, were concerted,

and that for that reason those activities fall [316]

within the scope of Section 7 of the Act and, there-

fore, a violation of Section 8 (a) (1) necessarily

results.

Before taking up the matter of alleged violation

of 8 (a) (1), T would like to address myself briefly

to the contended violation of Section 8 (a) (5) mo-

mentarily.

It is contended here that the employer refused
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to bargain on the matter of Mr. Pearson's dis-

charge. If that discharge was discriminatory, and

I say that then I think that there may be some

serious question as to any duty to bargain under

the circumstances. If the discharge was not dis-

criminatory, then respondent's position with respect

to that discharge is that respondent discharged its

duty to bargain in connection with the discharge,

and the point there is that the subject-matter, and

the scope of the possible bargaining is so limited

as to preclude anything but a statement of the

respective positions of the parties.

There were lengthy discussions in which the re-

spective positions were stated, and there is no ques-

tion but that there was an adequate opportunity

for both parties to state their respective positions

in detail, and having stated those positions there

was no change in the attitude of either, and for

that reason it seems obvious that the duty to dis-

charge Mr. Pearson, the duty to bargain with re-

spect to Mr. Pearson's discharge, was met and ex-

hausted by the parties.

Now, if the duty to bargain was completely met,

let us say, [317] by both parties here with respect

to the discharge of Mr. Pearson, I think that there

is a very serious question as to whether you have

any possibility of an 8 (a) (1) violation in the case

as a matter of law, not as a matter of fact, because

if it is a bargainable issue, it would seem to follow

logically that bargaining or exhausting the bargain-

ing process would be futile if it can then be claimed

after the discharge of the bargaining duty on both
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sides that the discharge is nevertheless discrim-

inatory.

Now, passing that argument on the point of law,

it is contended that the company's discharge of Mr.

Pearson, which after all is the crux of this case,

every contention stems back into that discharge,

passing that argument and going to the matter of

whether the Manpower Availability Conference was

a protected, concerted activity, I am simply going

to summarize our position very briefly because time

will not permit too great an elaboration on the point.

I am not going to discuss the facts of record with

the Trial Examiner because he has been here with

us and has paid close attention, as we all have, to

the evidence as it was adduced here.

I will simply summarize respondent's view of the

evidence with respect to the Manpower Availability

Conference by saying that it unquestionably was a

device conceived in lieu of a strike, that the very

essence and objective of a strike is to inflict as much

damage upon an employer as possible. A strike

[318] is referred to as economic warfare. It is that.

And the right to strike is recognized and preserved

expressly in the Act. But, nevertheless, taking the

evidence by its four corners in this case, it was

quite apparent that the members of SPEEA were

disinclined to strike. They were seeking a method

whereby they could keep their positions, continue

their income, jeopardize their salaries in no way,

and yet by threatened damage to the company force

the company to a position where the company would

accede to the contractual demands of SPEEA.
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I think to characterize the Manpower Availability

Conference as more or less of an information center,

as some kind of a hiring hall, device to make engi-

neers available and adjust the marketing, the mar-

ket position of engineers throughout the industry,

is not too realistic in this case, when the record is

reviewed as to the manner in which the MAC was

developed, the reasons why it was developed, and

the stated objectives in connection with its develop-

ment.

As to whether it was simply a planned meeting

Y/liere information would be collected, I could refer

the Trial Examiner to many places in the record,

but I invite attention particularly to the language

of the letter that was entitled ^'Are you in need of

additional engineers'', and went out over Mr. Pear-

son's signature, as follows

:

'^The purpose of the conference was to put em-

ployers of engineers in contact with those of our

members"—I emphasize [319] this
—^Svho are avail-

able for new positions."

"A distinction between men"—and I emphasize

this following—"who are actively seeking new con-

nections and those whose interest is more intent

upon the advantages of other situations will be

noted in the makeup of the graphs."

And then, "Over 500 engineers, scientists and in-

dustrial mathematicians are pledged to attend the

conference"—I am skipping. "These representatives

of the employers solicited should come"—and I em-

phasize the following—^^prejiared to make firm of-

fers when they interview engineers meeting their
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requirements. It is planned next that the conference

will be self-liquidating for this reason, each com-

pany will be asked to pay a registration fee of $25

and an additional fee of $10 for each engineer hired

as a direct result of the conference."

On the graph attached to the letter the black

columns are stated to represent, and I quote, "En-

gineers planning to leave present employment", and

the white columns are said to represent engineers

wiio seek a more attractive situation.

Our contention with respect to the position of

General Counsel that the MAC w^as a protected and

concerted activity is something like this: To the

extent that it was not brought in the nature of pres-

sure against the com^oany in lieu of strike, and to

the extent as it has been contended that it was a

means of bringing people together, a means of dis-

tributing information, I think that there is a serious

question as to whether it is [320] concerted activity.

I can spend quite a bit of time on the matter of

what is concerted activity. Does it mean concerted

activity to a given employer? Is there anything

illegal about an employer, for example, discharging

one of his employees who at the same time is work-

ing as, let's say, the manager of an office for another

union, which latter union has no possible connection

with the employer?

Supposing that a group of employees decide col-

lectively and concerted that they wish to work

for some company that is entirely unrelated to the

employer, and the employer determines that he

doesn't desire that they handle those jobs at the
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same time for reasons of his own. I question seri-

ously whether that can be concerted activity within

the meaning of Section 7.

But getting to the matter of whether it is pro-

tected, and assuming for argument that it is con-

certed to the extent that it is in lieu of a strike,

respondent's position is threefold.

First, it is illegal. It represents a rejection of the

bargaining principle in that it was identified with a

movement of employees away from the employer.

Secondly, it was indefensible within the meaning

of the various cases that are on that point.

And, thirdly, that it was not protected because it

was identified with a rejection of employment. It

was in that direction. It might be not in that direc-

tion up to the time, or during the period it was

simply a threat, but once it was put [321] in motion,

once the letter went out^ we consider it to be identi-

fied more closely with an abandonment of employ-

ment than simply a threat to quit. It was an active

movement going out^ seeking on the basis of the

language that I have mentioned here from that let-

ter, to other employment.

The individual here involved who centers in the

single incident is the crux of this case, was the

individual who was in charge, and was the individ-

ual who permitted his name to be put on the instru-

ment which was the most important instrument in

connection with the activities of the Manpower

Availability Conference.

I will conclude by saying that I don't think that
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the law, that the intention of the law is, and I hope

it is not, that an employer must be compelled to

finance an action which is in lieu of a strike, and

if such action were carried to its intended objec-

tive could be possibly many times more damaging

tlian a strike.

If the Trial Examiner has any questions on any

specific point that has come to his mind, I would

be happy to try to answer.

Trial Examiner Miller: I think you have ade-

quately covered the subject from the point of view

of the questions that I might have had in mind.

Mr. Cluck.

Mr. Cluck: I will submit argument on brief.

Trial Examiner Miller: In due course the Trial

Examiner will prepare and file with the Board his

Intermediate Report and recommended order in

this proceeding, and will cause a copy to be served

on each of the parties. Upon the filing of the report

and recommended order^ the Board will enter an

order transferring this case to itself, and will serve

a copy of the order, setting forth the date of the

transfer, upon all the parties. Service of the inter-

mediate report and the order will be complete upon

mailing. At that point, the Trial Examiner's official

connection w^ith this case will cease.

The procedure to be followed before the Board

thereafter, with respect to the filing of exceptions to

the intermediate report and recommended order, the

submission of supporting briefs, requests for oral

argument before the Board, motions addressed to

the Board and related matters, is set forth in the
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rules and regulations of the Board. Relevant ex-

cerpts from the rules and regulations in that con-

nection will be supplied when the Board's order

transferring the case to itself is served upon the

parties involved in the case.

Is there anything further to come before the Ex-

aminer? Since there are no further matters to be

heard at this time

Mr. Perkins (interrupting) : Is it appropriate to

talk about briefs? I believe the rules say that that

matter should be discussed before the conclusion of

the hearing. I have informally expressed myself to

the Trial Examiner in the presence [323] of the

General Counsel along the line that the respondent

would hope for more time than I believe you can

allow us, Mr. Examiner, under the rules.

My reasons for that are that we are not going to

be able to get a record here for five days. The briefs

have to be in San Francisco three days before the

expiration of the twenty days, so that when you get

through we have got about a net of twelve days, ten

or twelve days.

Trial Examiner Miller : It is true, I had neglected

to spread our discussion about briefs on the record.

We did have discussion about i)riefs. At this time

all counsel are aware all I can do under the rules

and regulations is to allow the 20-day period allowed

by the rules. However, I did indicate off the record

that my own situation insofar as my assignments

are concerned, is such that I had no doubt but that

the Associate Chief Trial Examiner, if advised of

the need for an extension of time would sympatheti-
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cally consider any such request. I indicated off the

record that I could not at this time give any guess

as to how much of an extension would seem to be

appropriate, but, of course, you are at liberty to

request that extension for whatever period of time

seems to you to be appropriate, and I can assure

you that any requests for an extension will be sym-

pathetically considered. That is about all I can say.

Mr. Perkins : Thank you. And the 20 days is now

granted ?

Trial Examiner Miller: Yes. [324]

Since there is nothing further to come before the

Examiner in this hearing, the hearing is now^ closed.

(Whereupon, at 4:35 o'clock p.m., Thursday,

June 25, 1953, the hearing was closed.) [325]

GENERAL COUNSEL'S EXHIBIT No. 2

The following is submitted to SPEEA members

to determine whether or not such punitive action by

SPEEA is desired at this time. Study This, then

turn in your ballot to your Area Representative.

Our Pro & Con Committee had no comments.

Introduction

The Manpower Availability Conference is con-

ceived as a "market place" where Engineers who
seek more desirable employment can meet with

Companies which seek to hire more Engineers.

Ther(^ are three major reasons for sponsoring such

a conference; namely, to help those Engineers de-
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siring to move to obtain the best competitive offer,

ot help to discover the true market price for En-

gineers, and as a punitive action to reduce the En-

gineering services available to Boeing.

General Plan

First, signatures of Engineers who pledge them-

selves to attend such a conference will be obtained

through the Area Representatives. A few items of

personal data, such as years of experience, will also

be obtained for submission to the invited Com-

panies to serve as an inducement. Area Representa-

tives will keep this information confidential. If

membership response is favorable, a letter will be

written and mailed to every Company we know of

in the country which employs Engineers. Perhaps

ads could be inserted in the "Positions Available"

columns of newspapers in a number of leading

cities, inviting inquiries of SPEEA. Next, a date

would be set for the conference and arrangements

made for the interviews with those Companies who

accept our invitation. After the conference, each

Engineer who was interviewed would be asked to

drop a card bearing his present salary and the in-

crease offered into a box. This information would

then be summarized and circulated to all Boeing

Engineers. A summary of the experience of persons

hired by the participating Companies could be made

and circulated to all of the other Companies on our

mailing list. It is expected that this information

would excite the interest of both groups. Another

conference could then be called and the procedure
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repeated. This conference should be sufficiently un-

usual to be newsworthy and could thus aspire to

considerable free publicity. This publicity in turn

would have a further punitive action to discourage

new hires from coming to Boeing.

A number of questions may arise. First, "What if

the Conference doesn't work?" There is little pur-

pose in conjecturing about success of this item. If

only ten Engineers pledge to attend or if only one

Company accepts our invitation, the conference will

obviously fall far short of expectations and might

be called off. All we would have lost in that even-

tuality would be some work and printing cost. We
will never know for sure, though, unless we try. As

a point of interest, however, several Companies

have been sounded out and they all have indicated

unofficially that they desire to be included. Second,

"Is it ethical?" There is nothing unethical about

providing a time and a place for these two groups

to get together. After all, it is Boeing policies which

provide the impetus for a change, not SPEEA.
Anyway, Boeing has set the ethical standard with

their Gentlemen's Agreement. Third, "Won't the

Gentlemen's Agreement of the Aircraft Industries

Association be a hinderance?" Possibly, but we
have a method which might get around that for

some Engineers, namely, expressing willingness to

AIA members to notify Boeing in advance of plans

to seek employment elsewhere. At any rate, we
might be surprised at the variety of Companies who
are sufficiently interested in our qualifications to

make attractive offers. Fourth question, "What if
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the Company finds out about the Conference?" It

would be our intention that they find out well in

advance, when some invited Companies send them

our letter, if they haven't learned of it sooner by

word of mouth.

Two aspects of this conference need to be called

to the attention of those who plan to attend. First,

it is possible that a contract with Boeing could be

signed between the date the conference is called and

the date it is held. In order to be fair to the par-

ticipating Companies, all individual pledges to at-

tend must be honored, if timing prevents calling the

Conference off. It is even possible that signing of a

contract might have to be delayed until after the

conference, if that Conference were to be considered

a Isolation of the new contract. Second, the costs of

the conference must be borne by the participants.

A typical schedule of fees might be as follows:

From the Engineer who accepts an offer, $15 or

half of one month's raise, whichever is smaller.

From the Company, a registration fee of $25 and

$15 per Engineer hired.

Finally, it is planned that we will prepare and

distribute to each Engineer who participates a list

of suggestions for interviewing. It is hoped that

these suggestions will be the distillation of the ex-

periences of those among us who have changed jobs

and have learned what they wished they had said

or had asked. The type of item contemplated here

is to ask questions about amount of and pay rate

for overtime; be sure to get a written offer, etc.
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[Return Addressed Envelope of Seattle Profes-

sional Engineering Employees Association, 308

New World Life Building, Seattle 4, Wash-

ington.]

Form 3547 Requested

Mr. Leonard P. Bonifaci

Route 1, Box 635

Mercer Island, Washington M3708

Pledges For Manpower Availability Conference

Sign or Check One Only

1. I pledge to attend this conference, I desire to

change Companies, and I authorize the Execu-

tive Committee to notify Boeing of my intention

not more than two weeks prior to the confer-

ence.

Sign

Print

2. I pledge to attend this conference and I desire

to change Companies, but I desire not to disclose

my intention to Boeing.

Sign

Print

3. I pledge to attend this conference, but do not

necessarily desire to change Companies at this

time. (Those signing this pledge may not be
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called upon to attend if facilities and time do

not permit.)

Sign

Print

For those who do not sign one of the first three

pledges, please supply the following personal

data:

4. I am willing that the conference be conducted,

but I will not participate: Yes [ ] No [ ]

5. I desire that no conference be conducted: [ ]

For those who sign one of the first three pledges,

please supply the following personal data:

6. Years engineering experience to nearest one-half

year. (Do not include undergraduate time, but

do include graduate time in college) years.

7. College degrees awarded and major field. (For

example, BS in AE). . .in. . ; . .in. . ; . .in. ..

8. One principal specialty. (Examples: stress an-

alysis, functional testing, development testing,

areodynamic analysis, structural design, prelim-

inary design, etc
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GENERAL COUNSEL'S EXHIBIT No. 3

Manpower Availability Conference

Organization of Subcommittees

Responsibility: The M.A.C. subcommittees are

subcommittees of the Action Committee, and they

report to that committee through its designated

member, Bob Pearson.

Meetings and Performance: The chairman of

(\ach subcomm^ittee will handle assignments within

the subcommittee and will arrange such meetings as

are necessary for the coordination and performance

of the assigned duties.

Reports and Coordination: The subcommittee

chairman will meet with the designated member of

the Action Committee to report on subcommittee ac-

tivities and to coordinate the work of the several

M.A.C. subcommittees.

Duties : The duties of the various M.A.C. subcom-

mittees are set forth below. Deviations from this

outline may be made if experience indicates that

such deviations would materially improve the ef-

ficiency of the operation.

M.A.C. Registration Subcommittee:

1. Count and tabulate the pledges.

2. Organize the pledge information for presenta-

tion to companies as enclosures with the invitation.

3. Prepare forms for the collection of: (a) raise

offer data and (b) experience hired data during the

conference.

4. Organize the raise offer data and the experi-
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ence hired data for the record and for the partici-

pating individuals and companies.

M.A.C. Invitation Subcommittee:

1. Assemble the company names and addresses.

(It is expected that a list of two to three thousand

employers of engineers can be compiled. Certainly,

all companies and agencies who are currently ad-

A^ertising for engineers should be included. It is sug-

gested that each entry should be legibly made on a

3x5 card so the entries can be alphabetized and dup-

licates can be eliminated. Separate divisions of the

same company are not necessarily to be considered

as duplicates.)

2. Send out the letter of invitation. (The text of

this and the other letters will be prepared by the

Action Committee, and enclosures will be supplied

b}^ the M.A.C. Registration Subcommittee. The

MAC Invitation Subcommittee will either actually

mail the letters or employ a mailing service.)

3. Send out the letter announcing the date the

Conference is to be held.

4. Send out the letter giving the details of opera-

tion of the Conference. (Preliminary information

on operation of the Conference will have been in-

cluded in the letter of invitation.)

5. Answer inquiries received in response to the

letters (see 2, 3 and 4 above) as directed by the

Action Committee.

6. Supply organized reports of all response to

the invitation and of inquiries received in response

to the letters.
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M.A.C. Facilities Subcommittee:

1. Search for suitable halls to rent for the con-

ference and arrange for rental after the required

sizes have been estimated.

2. Provide suitable booths for exploratory con-

tacts between the participating engineers and com-

panies.

3. Provide furniture, equipment, telephones,

signs, movies and slide projection equipment, etc.

M.A.C. Operations Subcommittee:

1. Draft rules for the conference.

2. Compile suggestions for the interviewers and

print and distribute them.

3. Facilitate any printing ordered in advance of

the conference by the participating companies.

4. Arrange and schedule private interviews be-

tween participating engineers and companies.

5. Distribute and collect "Offer data" cards.

6. Distribute and collect "Acceptance data''

cards.

7. Make final arrangements for the conference,

e.g., determine the date, arrange address to the par-

ticipants, invite the press, etc.

8. Obtain Seattle city license for SPEEA's
M.A.C. to operate as an employment agency; obtain

the necessary surety bond; obtain or prepare con-

tracts necessary for compliance with Seattle or-

dinance.

Membership: M.A.C. Registration Subcommittee:

Bill Bowlby, Chairman, 7901, LO-0766 ; Bill Hamil-

ton, 7901, WE-0919.

M.A.C. Invitation Subcommittee: Gordv Gud-
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munstad, Chairman, 7775, LO-1461; Mat Faletti,

2810; Gordon Gump, 1350, WE-2141; Ray Hodger-

ney, 1350, FI-0313; Jim Check, 2880, None; John

Anderson, 7680, WE-2141 ; Bob Mulhall, 7297, John

Pratt, 7297, MO-4484; Bob Munich, (6) 553 or (6)

542, None; Bill Krause, 1928, LA-2168; Bruce

Young, 1928, AD-1467.

M.A.C. Facilities Subcommittee: Ted Hackett,

Chairman, 1435, AV-6577; John Rotter, (8) 250,

MI-0075 ; Alan Eid, 1928.

M.A.C. Operations Subcommittee: Clayton Myron,

Chairman, 1550, CH-7114; Harold Sanders, 2744,

LO-1692 ; Eugene Corey, (6) 1473, RA-1845.

Action Committee Members: Bob Pearson, 7926,

REnton 5-7130; Dan Hendricks, Alternate, 7926,

AD-0978.

SPEEA, 3121 Arcade Building, Second and Uni-

versity, Seattle 1, Washington. Phone SEneca

4925. Vol. Ill Dittos 10-17-52

GENERAL COUNSEL'S EXHIBIT No. 4

[Letterhead of Seattle Professional Engineering

Employees Association]

Are You in Need of Additional Engineers?

The Seattle Professional Engineering Employees

Association, with a membership of 2300, invites

your Company to participate in a Manpower Avail-

ability Conference to be held in Seattle about March

9th, 1953. The purpose of the Conference is to put

employers of engineers in contact with those of our

members who are available for new positions.
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Over 500 engineers, scientists and industrial

mathematicians are pledged to attend the Confer-

ence. Represented in this group are men of assorted

lengths of experience and types of training as is

portrayed by the attached graphs. A distinction be-

tween men who are actively seeking new connec-

tions and those whose interest is more dependent

upon the advantages of other situations will be

noted in the make-up of the graphs.

These engineers are looking for more than a

change of scenery. They are employed engineers

who feel they would be capable of greater accom-

plishment in positions where engineering talents are

directed more specifically to engineering work and

vrhere credit for individual effort and recognition of

engineering excellence are more general. They seek

a v.orking climate Vv^here their training and ability

will be more fully utilized and in which com-

pensation is in proportion to talent and produc-

tiveness.

In order to provide a better understanding of the

type of conference which is contemplated, a general

outline of its operation might be of interest. It is

planned that the Conference will be conducted in

two separate phases.

The first phase will provide the means of quickly

and efficiently arranging interviews between the

five hundred engineers and the participating com-

panies. This will be accomplished by conducting ex-

position-like meetings on as many consecutive eve-

nings as appears necessary. At this time, the engi-

neers, perhaps accompanied by their wives, will
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visit the various booths, which are to be provided

for each of the participating companies.

The representatives of each company will here

have the opportunity to address groups of engi-

neers, to explain the company's needs and the ad-

vantages of employment with it, and to distribute

descriptive literature and application blanks to

those w^ho are interested. Secretaries at a centrally

located Association booth will then make appoint-

ments for private interviews.

Providing an opportunity for the participating

companies to show a limited number of motion pic-

tures is under consideration. The Association will

provide ditto and mimeograph facilities for any

duplicating the company representatives may re-

quire. An augmented Association secretarial staff

will also be at their disposal.

The second phase of the Conference will consist

of individual private interviews. These interviews

may be conducted in the hotel rooms of the com-

pany representatives or, if it is desired, the Asso-

ciation will provide other suitable facilities.

Inasmuch as these engineers are seeking particu-

lar situations wherein their experience and capabil-

ities are most fully utilized, it is recommended that

the participating companies send engineering rep-

resentatives who can accurately present detailed

job requirements and describe the conditions of em-

ployment on the company's engineering staff. These

representatives should come prepared to make firm

offers when they interview engineers meeting their

requirements.
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it is planned that the Conference will be self-

liquidating. For this reason, each company will be

asked to pay a registration fee of $25 and an addi-

tional fee of $10 for each engineer hired as a direct

result of the Conference. These fees may be rebated

on a pro rata basis if the costs of the Conference

are appreciably less than the fees collected. Each

engineer who accepts a position as a result of the

Conference will be charged a fee of $15.

To insure adequate preparation for the Man-

povrer Availability Conference, commitments to at-

tend will be accepted until February 6, 1953. An-

swers to the questions appended to this invitation

will aid the Association in its planning for the Con-

ference. Receipt of acceptances of this invitation

will be acknowledged in a subsequent letter which

will announce the date and supply additional de-

tails.

Yours very truly,

/s/ Chas. Robt. Pearson,

Director Manpower Availability Service (Licensed

and Bonded Employment Agent)

How many engineers do you need?

How many representatives will you send?

Would you like for the Association to make your

hotel reservations? What accommodations are de-

sired ?

What special facilities would you wish the Asso-

r-iation to supply? Please note that individual sound

amplification systems will not be permitted.
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GENERAL COUNSEL'S EXHIBIT No. 5

[Letterhead of Seattle Professional Engineering

Employees Association]

Correct Address : 3121 Arcade Bldg., Seattle 1, Wn.

Mr. A. F. Logan, Vice President

Industrial Relations, Boeing Airplane Co.

Seattle 14, Wn.

Dear Sir:

1. This is to advise you that SPEEA has started

and will complete a Manpower Availability Con-

ference.

2. Various companies are to be invited to come

to Seattle to interview those SPEEA members who

have expressed a desire to entertain offers of em-

plo}Tnent.

3. This conference is being conducted for the

following purposes

:

(a) To provide members with improved oppor-

tunities to bargain for their services. Our member-

ship has requested SPEEA to restore the freedom

and privacy of engineers who seek to improve their

situations by changing employers.

(b) To obtain data on the true market value of

engineers with various amounts of experience.

4. In offering this service to its members,

SPEEA has retained an agency for bringing to-

gether those engineers and companies who may care

to discuss employment possibilities. SPEEA offers

no special inducement to engineers to terminate,
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nor does it enter in any way into negotiations be-

tween the companies and the engineers.

Very truly yours,

/s/ E. M. Gardiner, Chairman

Executive Committee

Rec'd 1/23/53.

GENERAL COUNSEL'S EXHIBIT No. 6

CAW: You were returned to Seattle because the

management wishes to discuss your outside activ-

ities with you. I will inform them that you are in

the plant. Until then I suggest you work on your

trip report. 8:15 a.m.

CAW: Would you go into Woody McKissick of-

fice? 9:40 a.m.

Logan : I wish to discuss a letter I received from

Mac Gardiner last week in which was enclosed this

letter signed by you as a licensed and bonded em-

ployment agent.

Is this your signature?

CRP: Yes.

Logan: Are you a licensed and bonded employ-

ment agent?

CRP: Inasmuch as this question directly con-

cerns my activities in behalf of the SPEEA, I in-

sist that appropriate members of the SPEEA Exec.

Comm. be present for further discussion of the

question. These members are Mac Gardiner and Dan
Hendricks.

Logan: Does this mean that you refuse to an-

swer the question?
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CRP : Since Mr. Soderquist is also present and I

am not accompanied by the SPEEA representa-

tives concern, and since I have not consulted legal

counsel as yet, I cannot answer the question at this

time.

Logan: Will you take a look at this facsimile

signature and tell me if this is a facsimile of your

signature ?

CRP : I can only repeat that this discussion can-

not continue further until Mr. Gardiner and Mr.

Hendricks are present. This matter concerns only

my legitimate union activities and cannot be con-

tinued on a personal basis.

Logan: *****
This has nothing to do with SPEEA.
Are you a licensed and bonded employment

agent ?

We are not talking about the your SPEEA mem-
bership or activities.

If you are an employment agent and working at

it, I have some suggestions for you.

CRP : Since the letter you have is on a SPEEA
letterhead, and since any and all employment

agency activities in w^hich I might enter are in be-

half of SPEEA, this is a SPEEA matter and must

be handled as such rather than as a personal in-

quisition. Do you intend to call in the responsible

SPEEA officials?

Logan: This is neither an inquisition or per-

sonal. This is an attempt to get some facts from

you.

Logan: I wish you would listen to me.
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I'll get my secretary to take it down and give a

carbon copy to you.

CRP: I will listen. You have my attn.

Logan: Transcribed notes.

CRP: This discussion cannot be continued until

the appropriate SPEEA representatives are pres-

ent, and I refuse to acknowledge your comments as

other than direct SPEEA business.

Logan : You have had your chance to make your

choice * * *

CRP : Whereas the timing * * *

Logan : Is that your statement or have you some-

thing more to say?

CRP: Yes and no.

Logan: * * * Transcribe notes.

GEXERAL COUNSEL'S EXHIBIT No. 7

January 27, 1953, 10:00 a.m.

Continuing discussion started without steno-

graphic reporting:

L: I am talking to Charles Robert Pearson. I

will, first, say, and I repeat for the third time, this

has nothing to do w^ith your membership in or ac-

ti^dties on the behalf of SPEEA. I am interested

rather in whether you are or are not a licensed

and bonded employment agent. Furthermore, I am
interested in whether you are or are not working

as an employment agent at this time. I have given

you an opportunity to discuss this informally, but

you chose not to do so. So far you have insisted on
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reducing everything, at least that you have said, to

writing. So we now will reduce it all to writing. I

will furnish you with a carbon copy of the steno-

graphic transcription.

It is our belief that in the absence of any in-

formation from you and your refusal to give us any

information with respect to your alleged activities

as an employment agent we can make a reasonable

assumption that the allegations are true. You have

had reasonable opportunity to inform us otherwise

if such were the case. We do not believe that you

can do justice to such activities and your work as

an employee of Boeing when carried on simultane-

ously. And, therefore, the suggestion which I had

intended to make and now make is that you elect

to give up one or the other of these activities. We
do not propose that you shall proceed to carry both

of them out. Now, would you like to make that

choice ?

P: (Writing)

L: You don't have to write it. You v^U get it

all. You will get a copy of the transcribed notes.

P. (Continues writing)

P : This discussion cannot be continued until the

appropriate SPEEA representatives are present

and I refuse to acknowledge your comments as

other than direct SPEEA business.

L: You have had your chance to make your

choice, and it is olmous you have no intention to

do that, so that places us in the position where we
have to make our own decision as to which of tliese

activities; namely, the operation of an employment
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agency or your assigned work as a Boeing employee

are going to be paramount in your mind. We will,

therefore, make the decision that your w^ork as an

employee at Boeing would be entirely too greatly

impaired by your outside activities as an employ-

ment agent, and we are therefore unwilling to per-

mit you to continue such activities and remain in

our employ. Our decision for the reasons stated is

that you are being terminated forthwith.

P: (Reads from previously written notes taken

from his pocket.)

P: Whereas the timing of this action is defin-

itely connected with our release of the manpower

availability conference invitations in behalf of the

Seattle Professional Engineering Employees Asso-

ciation this action can only be interpreted as being

a retaliatory action against the SPEEA and dis-

crimination against me personally and retaliation

against my legitimate union activities. I therefore

demand that this action be dropped and that the

appropriate executive committee liaison officer and

chairman be present at any further discussion of it.

L: Is that your statement?

P: (Silence)

L: In other words, is it my turn to answer?

That is what I am trying to find out. Or have you

something more to say?

P: Yes and no.

L. (To secretary) Did you get that? Yes and no.

I don't know what he means, but his answer is yes

and no. I will answer it anyway.

L : You have a right to any views you care to
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express, here or elsewhere. And I have a right to

disagree with you, here or elsewhere. Hence, I do

not accept the foregoing statement by you of the

implications of this action on my part. And there

will be no further discussion of this matter witli

you as an employee of Boeing. Now, I have noth-

ing more to say, have you?

P: (Silence)

L: If you have, you have an opportvmity to say

it and get it in this record.

P: (Silence)

L: As far as I am concerned, the interview and

the discussion is over. Now, Mr. Soderquist, will

you see that the necessary steps are taken to im-

j)lement Mr. Pearson's termination forthwith.

GENERAL COUNSEL'S EXHIBIT No. 8

Appendix B

Dept. 481; Clock 7188; Name Pearson Charles

Robert; Social Security Number 252-12-2544.

Emp: 7-31-50.

Boeing Airplane Company, Seattle 14, Wash.

Termination of Employment

Male [x]. Job number 07-12. Rate 247. Shift 1.

Effective Date 1-27-53. Hours worked this

date 8. Job title Engr. Designer A (B-52A

Pneumatics). Permanent address 19725 Ma-
rine View Dr. S.W., Seattle 66, Wash.

Dismissal [x]
« -jf * * *



500 Boeing Airplane Company vs.

Remarks : Dismissal : Refusal to answer questions

relative to outside acti'sdties as employment agent.

/s/ W. W. McKissick,

Foreman or Supervisor

Required in cases of dismissal only: Signed by

A. A. Soderquist, Gen. Supt. or Division Head.

GENERAL COUNSEL'S EXHIBIT No. 9

[Letterhead of Boeing Airplane Company]

February 11, 1953

Mr. Charles Robert Pearson

Seattle, Washington

Dear Mr. Pearson:

Seattle Professional Engineering Employees As-

sociation has requested a more particularized state-

ment of the Company's reason for terminating your

employment on January 27, 1953.

The entry on your termination slip is as follows:

"Refusal to ansv^er questions relative to outside

activities as employment agent."

In our opinion this statement summarizes the posi-

tion taken by you at the conference between you

and the undersigned on January 27, 1953, at which

you were informed of the reason for your termina-

tion. By reason of the conference which preceded

it, this entry was considered as adequate but, in re-

sponse to SPEEA's request, this letter will serve to

review the matter.



National Lahor Relations Board 501

On January 23r(l we were notified in letter form

by SPEEA that that organization had started and

intended to complete what SPEEA has referred to

for several months as the "Manpower Availability

Conference," and that it had retained an agency to

arrange the interviews. With this letter was a

printed copy of an invitation to this conference

bearing a facsimile of your signature and indicat-

ing that you were a licensed and bonded emx)loy-

ment agent acting as "Director Manpower Avail-

ability Service."

It w^as clearly apparent from this letter and in-

vitation that SPEEA had started and intended to

carry out a nationwide solicitation of our business

competitors, and others who compete with us in

hiring engineers, in an effort to bring about a situa-

tion in which substantial numbers of engineers

would leave the employ of this Company, for em-

ployment elsewhere.

It is obvious that even if there were an adequate

supply of engineers at the present time, such a pro-

gram would be against the best interests of Boeing

Airplane Company. However, as you know, there is

not an adequate supply of engineers at this time;

the Company is in serious need of more engineers

and has been conducting an extensive nation-wide

advertising campaign designed to fill this need.

Thus, the invitation signed by you is part of a de-

liberate program which is very damaging to the

Company.

For the purpose of determining whether you had
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authorized the use of what appeared to be your

signature on the invitation and whether you were

actually engaged in the program, we wired you on

January 24, 1953, to arrange a conference on this

subject.

You have your notes and the stenographic record

of the conference on the 27th. After identifying the

facsimile on the invitation as your signature, you

in effect refused to answer further questions.

As your work in connection with the program is

clearly against the best interests of the Company

and in violation of your obligations as an employee,

you were asked to elect either to give up your work

as an employment agent or to leave the Company's

employ. You refused to make such an election, leav-

ing the Company no alternative but to terminate

you.

It seems to us that while an employee continues

at work, continues to draw salary from a company

and is not on strike, it is no more than proper for

that company to require that he do nothing in-

tentionally which would have the effect of seriously

damaging that company. On the other hand, it does

not seem to us that an employer should be com-

pelled to continue paying a salary to an employee

w^ho engages in a deliberate program resulting in

serious damage to the Company, whether or not his

activities have been authorized or ratified by a col-

lective bargaining organization of which he is a

member.
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For these reasons, your dismissal is considered

proper.

Yours very truly,

/s/ A. F. Logan, Vice President

Industrial Relations

GENERAL COUNSEL'S EXHIBIT No. 10

[Letterhead of Boeing Airplane Company]

Mr. E. M. Gardiner October 13, 1952

Chairman Executive Committee

Seattle Professional Engineering Employees Assn.

New World Life Building, Seattle 4, Washington

Dear Mr. Gardiner:

In compliance with the request made at the meet-

ing October 2, there is submitted herein a statement

explaining the basis for the development of the so-

called "Gentlemen's Agreement" and how it is ap-

plied by Boeing. The following statements have

been made verbally to the SPEEA Executive Com-
mittee in recent meetings.

The Aircraft Industries Association is made up

of member companies engaged in the manufacture

of aircraft engines, propellers, and equipment. This

Association has mutually agreed on a resolution con-

demning the practices of pirating help from one

another. The purposes of this resolution are to limit

or prevent the establishment of hiring halls by each

aircraft company in the area of each of the other

companies for the purposes of pirating labor. In the
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absence of this resolution, it has been demonstrated

in the past that such hiring halls would result. The

consequences of such operations would be of the

nature of auctions or stock markets bidding for the

services of aircraft employees. In the case of en-

gineers and similar professional employees where

the commodity desired is not something that can be

w^eighed or measured, the character of such an auc-

tion would be questionable. The consequences would

have a disruptive effect upon the whole aircraft de-

velopment effort and would establish an atmosphere

very unsettling to the engineer himself. The charac-

ter of the engineer's job is not one which would be

enhanced by frequent m.oves which would naturally

result from such hiring hall activities.

The resolution mentioned above is often referred

to as the "Gentlemen's Agreement" and many mis-

imderstandings have grown up with respect to it.

One of these is that the agreement works to restrict

the freedom of the employee in seeking and finding

employment elsewhere, and that it thus works to his

disadvantage. It is believed that a full understand-

ing of the method of the procedures used under this

resolution would correct any such misapprehension.

A typical operation of the resolution is illustrated

as follows:

Employee Jones of Aircraft Company A, either

due to dissatisfaction with his job, his rate of pay,

the climate, or due to reasons of health, personal

reasons, or otherwise, writes to Aircraft Company

B expressing his interest in employment with that

company. Company B replies, expressing its interest
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but asking him permission to contact his employer

before entering into negotiations toward an agree-

ment. If the employee gives his consent, Company

B writes to Company A telling it that it has been

contacted by Employee Jones seeking employment

with it. The permission of Company A is requested

before negotiations are opened with the employee.

Conpany A then contacts its employee to determine

the cause for his dissatisfaction and discusses with

him ways and means of satisfying him to remain in

its employment. If the employee still wishes to

move and for personal reasons or otherwise is not

dissuaded in his desire, then Company A gives per-

mission to Company B to negotiate.

Now, during the discussion between the employer

and the employee there is every advantage accruing

to the employee at this point. In some cases the

employer may offer a higher wage, a reassignment,

or some other correction of an unsatisfactory con-

dition which he may not have known existed. If

these circumstances can be corrected and the em-

ployee satisfied to remain in his present job, then

the employee's situation has been improved and the

added cost and disruption to his family life avoided.

On the other hand, if the employee still wishes to

move, Company A conveys its permission to Com-
pany B to negotiate.

While it is unusual for applicants to refuse per-

mission to contact present employers, occasionally

permission is refused. In such cases our company
is reluctant to show any further interest because we
are prevented from determining the man's abilitv
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in the opinion of his employer. There have been

cases wherein unadvised employees of some aircraft

companies have misunderstood and misstated the

purpose of those companies in respect to this em-

ployment policy. Such cases should not be construed

as being examples of its operation.

It is well to note here that the resolution is only

that. Any representation that a contract exists is in

error. The Aircraft Industries Association is not

organized in a manner that contracts between its

members for association purposes are possible.

The aircraft companies at large, and this one in

particular, are fully aware that an employee who

has been frustrated in an attempt to move is an

unhappy and dissatisfied employee, and therefore

no effort is made to dissuade a determined purpose

to move. Thus, arbitrary refusals on the part of

companies in reply to requests for permission to

negotiate with one of their employees are very rare

indeed.

It is believed that the best interest of all parties

is served when negotiations of this character are

considered openly and aboveboard.

Yours very truly,

/s/ A. F. Logan, Vice President

Industrial Relations
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GENERAL COUNSEL'S EXHIBIT No. 11

[Letterhead of Chance Vought Aircraft]

Engineering Personnel PS-5-2521 June 26, 1952

Mr. Charles-Robert Pearson

427 Grandey Way, Renton, Washington

Dear Mr. Pearson:

With reference to your letter of June 13 we re-

gret to inform you that under our company policy,

as stated in our original letter of June 5, we will

not negotiate with you until we have had your per-

mission to contact your present employer.

Very truly yours,

United Aircraft Corporation Chance

Vought Aircraft Division

/s/ G. H. Orgelman, Supervisor,

Engineering Personnel

GHOijs

GENERAL COUNSEL'S EXHIBIT No. 12

[Letterhead of Chance Vought Aircraft]

Engineering Personnel PS-5-2504 June 17, 1952

Mr. Charles-Robert Pearson

427 Grandey Way, Renton, Washington

Dear Mr. Pearson:

We are in receipt of your letter of June 13 in

which you submitted a resume of your experience

to be considered as an application for possible em-

plojonent. We are interested in your background,

Init in order that we may give full consideration to

your application, please complete the enclosed form
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and return it to us as soon as possible.

Due to the fact that you are presently employed

by a member of the aircraft industry, we will be

unable to negotiate with you until we have received

your permission to contact your present employer.

Please advise us of your decision with regard to

this matter.

We shall look forward to your early reply.

Very truly yours,

United Aircraft Corporation, Chance

Vought Aircraft Division

/s/ G. H. Orgelman, JLI Supervisor,

Engineering Personnel

JLI:js

GENERAL COUNSEL'S EXHIBIT No. 13

[Letterhead of Lockheed Aircraft Corporation]

Mr. Charles R. Pearson June 25, 1952

427 Grandey Way, Renton, Washington

Dear Mr. Pearson:

We have reviewed your application of June 17,

1952, with interest.

It is the policy of Lockheed Aircraft Corporation

to adhere strictly to the agreement of Aircraft In-

dustries Association which prohibits us from offer-

ing employment to persons employed by member

companies. Since you are presently employed by

Boeing Airplane Company, a member of this asso-

ciation, our policy prohibits us from discussing a

position at this time.
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However, we appreciate the interest you have

expressed in our Georgia Division.

Yours very truly,

/s/ J. M. Wade, Jr.,

Employment Manager

JMW/JH/vmh

GENERAL COUNSEL'S EXHIBIT No. 14

[Letterhead of North American Aviation, Inc.]

Mr. Joseph P. Ivaska January 20, 1953

18135 Brittany Drive, Seattle 66, Washington

Dear Mr. Ivaska:

It may confuse you to have correspondence with

so many representatives of North American.

On a recent recruiting trip on the MIT campus

Mrs. Evelyn Yates of the Alumni Placement Bu-

reau recommended you as having excellent potential

for employment in our organization. On my return

'^ Downey it was evident that correspondence was

imder way and also that you had not seen fit to

complete our formal application for employm.ent.

You are probably concerned lest this AIA affiliation

imposes insurmountable restrictions. Actually, our

affiliation with AIA has no bearing on our employ-

ment opportunities except that in accordance with

company policy we do not proselyte engineers from

organizations engaged in vital defense work. If you

are interested in employment with us the chain of

events will be as follows:

Your application will be studied by the interested
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group, or groups, and if they desire that an offer

be made we will merely ask your permission to con-

tact Boeing to determine if they consider our work

as important or possibly more important than that

being performed by them. If they have determined

in conference with you that you desire to leave the

Seattle area they may approve our negotiating with

you, in which case we will make our formal offer.

If they feel that your loss would be too great and

that you will stay with them if no other company

interferes we will gracefully withdraw.

Mr. J. P. Morris of our Propulsion Development

Section is particularly interested in controls as re-

lated to our rocket engine. Your work in servos,

etc., is directly applicable to the work he is doing

and you would undoubtedly be very interested in

his field.

Another application is enclosed for your con-

venience in the event that you should feel it desir-

able to make application with us. At any rate, we
would certainly appreciate being advised of your

decision.

Very truly yours,

North American Aviation, Inc.,

/s/ W. T. Rinehart, Engineering Personnel

Missile and Control, Equipment

Departments

WTR :asi—end.
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GENERAL COUNSEL'S EXHIBIT No. 15

[Letterhead of North American Aviation, Inc.]

Mr. Joseph P. Ivaska 8 January 1953

18135 Brittany Drive, Seattle 66, Washington

Dear Mr. Ivaska:

Thank you for your letter of December 30, 1952,

to the attention of Mr. H. W. Schroeder of this

office.

Your professional qualifications are of interest to

us, and if it is your intention to relocate in South-

ern California, we would appreciate your complet-

ing the enclosed application forms and returning

them to us. Should a suitable opening be available

since you are now in an essential industry, we would

like to have your permission to contact your present

employer before negotiating further with you.

Thank you for your interest in our organization.

Very truly yours.

North American Aviation, Inc.

/s/ L. G. Baldwin, Engineering Personnel

Missile & Control Equipment Depts.

LGB :jb—Ends.
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GENERAL COUNSEL'S EXHIBIT No. 16

[Letterhead of Seattle Professional Engineering

Employees Association]

February 13, 1953

Mr. A. P. Logan, Vice President, Industrial Rela-

tions, Boeing Airplane Company

Seattle 14, AVashington

Dear Mr. Logan:

This communication outlines our proposal for in-

creases in the basic salary structure and base salary

rates of Boeing employees under the jurisdiction of

the Seattle Professional Engineering Employees

Association and for a revised formula for comput-

ing supplemental compensation for scheduled over-

time work for such employees in the "exempt"

classification.

We propose that:

(a) the base salary rate of each said employee be

[perbiweek E.M.G.]
increased by 9.7% to the nearest one dollar, ^ and

that all minimum and maximum rates for the vari-

ous SPEEA classifications be increased by 9.7% to

[perbiweek E.M.G.]
the nearest one dollar, ^ and

(b) the method of computing the hourly rate for

scheduled overtime work of employees in the "ex-

empt" classifications be revised from the present

"$3.00 per hour, or straight time, whichever is

greater" to time and one-half on all base rates up

to and including $200.00 bi-weekly, and to straight
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time plus $1.25 per hour on all base rates above

$200.00 bi-weekly, and

(c) all of the above provisions are to be made ef-

fective as of the date July 1, 1952, and are to apply

to all time and scheduled overtime worked by em-

ployees in SPEEA classifications whether or not

such employees are still in the employ of the Boe-

ing Airplane Company, and

(d) this proposed agreement shall have as its

next anniversary date July 1, 1953, and

(e) this proposed agreement shall contain a sick

leave clause substantially incorporating the per-

tinent portions of the existing Boeing Management

Procedure No. 552 on the subject: "Sick Leave",

and

(f) all other provisions of this proposed agree-

ment shall be substantially those of the agreement

in effect at the opening of the current negotiations.

It is the intention of the Executive Committee to

recommend rejection of any offer made by the Boe-

ing Airplane Company until such time as Mr.

Charles Robert Pearson is reinstated unequivocally.

Such reinstatement shall not be in any way con-

tingent upon his relinquishing his prerogative of

managing the SPEEA Manpower Availability Con-

ference.

Your very truly,

/s/ E. M. Gardiner, Chairman

Executive Committee
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GENERAL COUNSEL^S EXHIBIT No. 17

[Letterhead of Boeing Airplane Company]

Seattle Professional Engineering March 2, 1953

Employees Association

New World Life Building, Seattle, Washington

Gentlemen

:

In your letter of February 13, you offered a re-

vised contract proposal, but indicated in the last

paragraph that further bargaining on the matter of

a new contract between the Company and you would

be fruitless unless Mr. Charles R. Pearson, recently

terminated by the Company, were first reinstated.

We are by this letter offering reemployment to

Mr. Pearson to his former position as of the time

he is available and returns to work, and in doing

so, we wish to make our position clear to you.

First, although we consider the Pearson matter

to be entirely beyond the scope of the contract bar-

gaining negotiations between the parties, we do not

want to see any controversy of this nature impair

negotiations that directly affect such a large num-

ber of engineers.

Second, you have been very candid in stating to

us the results of the Manpower Availability Con-

ference, which as we understand it, did not attain

the objectives for which it was intended. Mr. Pear-

son's termination has been reviewed in light of this

fact and the fact that, to our knowledge, further

activities in connection with this Conference are

not anticipated. The offer to reemploy him is not

to be interpreted as reflecting any different position
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on the part of the Company as to activities of this

type conducted by those who are not on strike but

continue to draw salary. We cannot consider it

proper to believe that such an employee has the

right to conduct such activities to the detriment of

the Company.

We are making reply, by separate letter, to that

portion of your letter of February 13, which con-

tains your revised contract proposal.

Yours very truly,

/s/ Jas. D. Esary, Jr.,

Labor Relations Manager

GENERAL COUNSEL'S EXHIBIT No. 18

[SPEEA Letterhead]

Mr. A. F. Logan, Vice-President March 31, 1953

Industrial Relations Division

Boeing Airplane Company, Seattle 14, Washington

Dear Sir:

In a meeting held on March 5, 1953 between rep-

resentatives of the Boeing Airplane Company and

SPEEA, a verbal agreement was reached by both

parties concerned whereby the rehiring of Chas.

Robt. Pearson was effected. The proposal contained

the agreement to rehire Mr. Pearson without prej-

udice and with all rights and privileges restored

which the employee had acquired prior to his term-

ination. It is the desire of the present Executive

Committee to have enumerated in writing what
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these rights and privileges are. It is our belief that

they may be enumerated as follows:

1. Sick-leave accumulated prior to termination.

2. Seniority dating back to the original date of

employment with BAG.

3. Eligibility for the 6% increase and retroactive

pay back to July 1, 1952.

4. Should Chas.-Robt. Pearson wish to leave

BAG his referral from the company would be based

on his demonstrated performance and engineering

abilities, without reference to his activities with the

MAC.

Your written concurrence on the above items

would be appreciated.

SPEEA's acceptance of the above agreement is

not to be interpreted as reflecting any different

position in regard to the legality and ethics of this

type of activity. We do consider it proper and

ethical and legal to carry on such activities on be-

half of service and information to our membership.

Very truly yours,

/s/ P. D. Frajola, Ghairman

SPEEA Executive Committee
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GENERAL COUNSEL'S EXHIBIT No. 19

[Letterhead of Boeing Airplane Company]

Mr. F. D. Frajola, Chairman April 7, 1953

SPEEA Executive Committee, Seattle Professional

Engineering Employees Association

3121 Arcade Building, Seattle 1, Washington

Dear Mr. Frajola:

This is in reply to your letter of March 31, 1953,

in which you state in part

:

"In a meeting held on March 5, 1953 between rep-

resentatives of the Boeing Airplane Company and

SPEEA, a verbal agreement was reached by both

parties concerned whereby the rehiring of Chas.

Robt. Pearson was effected. The proposal contained

the agreement to rehire Mr. Pearson without prej-

udice and with all rights and privileges restored

which the employee had acquired prior to his term-

ination * * *"

Apparently you are misinformed completely as to

what took place in the meeting referred to above.

At that meeting in response to questions asked by

the SPEEA representatives present, I commented

that the Company, in its letter to SPEEA dated

March 2, 1953, had stated why and upon what basis

it would reemploy Mr. Pearson. For your conveni-

ence the pertinent paragraphs of that letter are

quoted

:

"We are by this letter offering reemployment to

Mr. Pearson to his former position as of the time

lie is available and returns to work, and in doing

so, we wish to make our position clear to you.
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"First, although we consider the Pearson matter

to be entirely beyond the scope of the contract bar-

gaining negotiations between the parties, we do not

want to see any controversy of this nature impair

negotiations that directly affect such a large num-

ber of engineers.

"Second, you have been very candid in stating to

us the results of the Manpower Availability Con-

ference, which as we imderstand it, did not attain

the objectives for which it was intended. Mr. Pear-

son's termination has been reviewed in light of this

fact and the fact that, to our knowledge, further

activities in connection with this Conference are not

anticipated. The offer to reemploy him is not to be

interpreted as reflecting any different position on

the part of the Company as to activities of this type

conducted by those who are not on strike but con-

tinue to draw salary. We cannot consider it proper

to believe that such an employee has the right to

conduct such activities to the detriment of the

Company."

You will note that sick leave, seniority, and the

6% adjustment were not mentioned in this letter

nor were they discussed at the meeting on March 5.

However, the question as to the type of referral

the Company would give Mr. Pearson was raised

by the SPEEA representatives. They were in-

formed that the Company would reply to inquiries

regarding Mr. Pearson as follows:

"Technical service satisfactory. Terminated be-

cause outside activities interfered with employ-

ment."
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and that if Mr. Pearson returned to the payroll,

such inquiries, after that date, would be handled on

the basis of his performance after such return.

On March 17, Mr. Pearson was reemployed pur-

suant to the offer set forth in our letter of March

2, quoted above. On its own initiative, the Company

restored his company service, sick leave accumu-

lated before termination, his extended vacation elig-

ibility, and applied the 6% increase for time

worked retroactively to July 1, 1952.

Yours very truly,

/s/ Jas. D. Esary, Jr.,

Labor Relations Manager

RESPONDENT'S EXHIBIT No. 1

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. William H. Allen, President April 2, 1952

Boeing Airplane Company, Seattle 4, Washington

Subject: Agreement between Boeing Airplane

Company and Seattle Professional Engineer-

ing Employees Assn., dated August 31, 1952.

Dear Sir:

In compliance with Article X of the subject

agreement we hereby notify the Company that we
desire to amend the agreement by negotiating cer-

tain changes which we feel are necessary to im-

prove the morale of the Engineering Division and

to establish the engineer in his proper place in
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relation to the rest of society with regard to his

salary and working conditions.

The following items are those which we desire to

discuss

:

1. General Raise

2. Overtime

It is recognized that other subjects may be

brought up during the course of negotiations. It is

desired that meetings be scheduled twice weekly

and that in no case should the period between meet-

ings exceed one week.

In accordance with the revised reopening date

agreed to during the 1951 negotiations, it is sug-

gested that the first meeting date be April 7, 1952.

Very truly yours,

Seattle Professional Engineering

Employees Association

/s/ E. M. Gardiner, Chairman

Executive Committee

EMGrvm

RESPONDENT'S EXHIBIT No. 2

[Letterhead of Boeing Airplane Company]

In reply refer to 405

Mr. E. M. Gardiner April 3, 1952

Chairman, Executive Committee, Seattle Pro-

fessional Engineering Employees Association

New World Life Bldg., Second and Cherry,

Seattle, Washington

Dear Sir:

Your letter of April 2, 1952 addressed to Mr.
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William M. Allen expressing your desire to open

the contract for negotiation of certain changes has

been referred to the writer for appropriate reply.

The Company representatives will be available to

meet with your committee in the Engineering con-

ference room No. 403 at 10:00 a.m. on Monday,

April 7, 1952.

Yours very truly,

/s/ A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 3

[Letterhead of Boeing Airplane Company]

In reply refer to 403

Mr. E. M. Gardiner June 27, 1952

Chairman, Executive Committee, Seattle Pro-

fessional Engineering Employees' Association

New World Life Building, Seattle 4, Washington

Dear Mr. Gardiner:

This communication outlines our offer to increase

the basic salary structure and base salary rates of

employees covered under our agreement with your

organization, and to revise the formula for comput-

ing supplemental compensation for scheduled over-

time work for such employees in the "Exempt"

classifications. This offer is subject to prior ap-

proval by the United States Air Force and the

Wage Stabilization Board.

Briefly, we propose:

(a) to increase the base salary rate (as of July
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1, 1952, under the current Agreement) of each em-

ployee covered by that Agreement by six per cent

to the nearest one dollar and to increase all mini-

mum and maximum rates appearing in Appendix

^^A" to the current Agreement by six per cent to

the nearest one dollar; and

(b) to revise the method of computing the hourly

rate for scheduled overtime work of employees in

the "Exempt" classifications from the present "$3.00

an hour, or straight time, whichever rate is

greater" to time and one-half on all base rates up to

and including $200 bi-weekly, and to straight time

plus $1.25 an hour on all base rates above $200

bi-weekly.

In view of the fact that there has been a delay

on our part in presenting this offer, we propose to

make the effective date July 1, 1952, if the offer is

accepted by you within the next sixty days.

Yours very truly,

/s/ A. F. Logan, Vice President

Industrial Relations
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RESPONDENT'S EXHIBIT No. 4

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. F. Logan July 10, 1952

Yice President of Industrial Relations

Boeing Airplane Company, Seattle, Washington

Reference: Your letter, BAG 403

Dear Mr. Logan:

In reply to your offer of June 27, SPEEA rejects

this offer.

Very truly yours,

/s/ E. M. Gardiner, Ghairman

SPEEA Executive Gommittee

RESPONDENT'S EXHIBIT No. 5

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. F. Logan August 25, 1952

Vice President of Industrial Relations

Boeing Airplane Gompany, Seattle 14, Wn.

Subject: Second Gontract Agreement Proposal.

Reference : Percentage Raise Proposal Analysis

of May 7th, 1952. Your letter No. 403.

Dear Mr. Logan:

The following is a revised proposal containing

those provisions which the Executive Gommittee

considers as equitable and practical in view of the

discussions which have been continuing with Gom-
pany representatives since April 7th, 1952.
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Major Provisions

1. Base Pay Raise: 13.5% to all those in the

SPEEA classifications. This percentage to be retro-

active to July 1, 1952.

2. Overtime: Those provisions offered in your

letter of June 27th (No. 403). ^Time and one-half

on all base rates up to and including $200 bi-weekly

and to straight time plus $1.25 an hour on all base

rates above $200 bi-weekly."

3. Merit Raises: The average of merit raises

granted to exempt and non-exempt classifications

shall be raised to 7% for each classification.

4. Incentive Pay: 20% of that incentive com-

pensation allocation authorized by Company Stat-

utes shall be distributed to SPEEA personnel.

5. Pensions: Evidence of good faith in progress

toward a pension plan can be shown by progress

smnmaries each two months. If no pension plan is

submitted by next March, 2^4% shall be added to

item 1 retroactive to July 1st, 1952.

6. Engineering Efficiency System: A system sat-

isfactory to SPEEA and Boeing operating proce-

dures which will provide for the transmittal of

constructive suggestions to Boeing on matters of

improved engineering utilization. This system will

also allow a check as to the efficacy of the sug-

gestions considered and adopted.

7. Time Clocks: To be discontinued for all

SPEEA classifications.

8. Salary Data: (a) Annual review of "Anony-

mous Personnel Record" supplied each January

15th as of January 4th, starting with January 15th,
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1952. (b) New entries to above in full to be sup-

plied each January 15tli as of January 4th, start-

ing with January 15th, 1952. (c) Average merit

raises in each classification each January 15th and

July 15th. (d) Average reclassification raise into

each classification supplied each January 15th and

July 15th.

9. Sick Leave : To be included in the contract as

written in the "Management Procedures" as of this

date.

10. Area Representative System: In the major

organizational units of the Company (Engineering

and Manufacturing) and equitably distributed

among the departments, the Association shall des-

ignate one employee as Representative for every

ten (10) employees or major fraction thereof, and

one of every five (5) such Representatives or frac-

tion thereof as a Senior Representative. If the num-

ber of employees in any major organizational unit

of the Company calls for only four (4) or less Rep-

resentatives, the Association may designate any one

of these as Senior Representative.

All Representatives and Senior Representatives

shall be employees of the Company.

The number and location of Representatives and

Senior Representatives may be adjusted by mutual

agreement betweeen the Company and the Associa-

tion. In the event a Representative or Senior Rep-

resentative is to be transferred, the Company will,

in so far as is practicable, notify the Association

four (4) days in advance of the effective date of

such transfer, and if the Association desires, the
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Company will discuss such transfer with the Asso-

ciation. If such transfer is made at the Company's

request, the Association will designate an additional

Representative to assume the post of the trans-

ferred Representative if he cannot be placed by the

Association as a Representative in his new assign-

ment. Such transferred Representative or Senior

Representative will complete his year of office with

its attendant privileges.

Representatives and Senior Representatives may
use a reasonable amount of time during working

hours in the performance of their duties required

in the administration of this Agreement, but shall

inform supervision if it is necessary for them to

leave their work area.

Very truly yours,

/s/ E. M. Gardiner, Chairman

EMG:\Tii Executive Committee

RESPONDENT'S EXHIBIT No. 6

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. James Esary, Jr. July 21st, 1952

Boeing Airplane Company, Seattle 14, Washington

Dear Sir:

You are hereby notified that on and after thirty-

one days from date hereof the Agreement (as

amended) between Boeing Airplane Company and

Seattle Professional Engineering Employees Asso-
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elation dated August 31, 1951 shall be automatically

terminated.

SPEEA meanwhile stands ready to continue

negotiations for a new contract.

Very truly yours,

/s/ E. M. Gardiner, Chairman

EMG:vm SPEEA Executive Committee

RESPONDENT'S EXHIBIT No. 7

[Letterhead of Boeing Airplane Company]

In reply refer to 405

Mr. E. M. Gardiner July 24, 1952

Chairman, SPEEA Executive Committee

New World Life Bldg., Second & Cherry

Seattle 4, Wash.

Dear Sir:

Your letter of July 21, 1952 giving notice that on

and after thirty-one days from the date thereof the

agreement (as amended) between Boeing Airplane

Company and Seattle Professional Engineering

Employees Association dated August 31, 1951 shall

be automatically terminated is acknowledged.

The Company stands ready to continue negotia-

tions for a new contract and meet at all reasonable

times with your organization for that purpose.

Yours very truly,

/s/ Jas. D. Esary, Jr.

JDE :CS Labor Relations Manager
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RESPONDENT'S EXHIBIT No. 8

[Letterhead of Boeing Airplane Company]

Mr. E. M. Gardiner September 3, 1952

Chairman, Executive Committee Seattle Profes-

sional Engineering Employees' Association

New World Life Bldg., Seattle 4, Washington

Dear Mr. Gardiner

:

As the result of careful consideration of the

written proposals you submitted imder date of Au-

gust 26, 1952, and the arguments presented by you

in negotiation, we wish to extend our written offer

as submitted under date of June 27, 1952, as fol-

lows:

We are willing to write into an Agreement

with S.P.E.E.A. a sick leave clause substanti-

ally incorporating the pertinent portions of our

existing Management Procedure No. 552 on the

subject: "Sick Leave," copy of which is at-

tached.

In all other particulars, a review of the whole

situation as it is apparent to us, including recent

developments in negotiation, has not led us further

to modify our previous offer.

/s/ A. F. Logan, Vice President

Attachment Industrial Relations
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RESPOm)ENT'S EXHIBIT No. 9

November 20, 1952

Seattle Professional Engineering Employees'

Association, New World Life Building

Second and Cherry, Seattle 4, "Washington

Gentlemen

:

Contract negotiations now have extended over a

period of approximately seven months, including

meetings in August and September with the Fed-

eral Mediation and Conciliation Service. It is be-

lieved that these negotiations have afforded both

parties ample opportunity to explore and bargain

with respect to the various respective demands and

proposals and to study the information and data

submitted by both parties in these negotiations.

Under these circmnstances and with this back-

ground it appears advisable that the Company state

its ultimate position with respect to the various

issues under negotiation, and such position is as

follows

:

The Company proposes the execution of a new
contract between the parties; to become effective

upon the date of acceptance of this proposal, if ac-

cepted ; to cover a one-year period from such date

;

and to embody terms and provisions similar to those

in the previous contract between the parties, with

the following four niunbered exceptions:

1. Bi-weekly base salary rates and rate ranges

to be converted to weekly salary rates and rate

ranges by dividing the former by two; the resulting"
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weekly rates and ranges then to be increased, effec-

tive July 1, 1952, by six percent (to the next higher

cent where fractional cents result) ; subject to ap-

proval of the Wage Stabilization Board and Air

Force. Pay dates to occur every two weeks, as in

the past.

2. The method of computation of the hourly rate

for scheduled overtime work of employees in the

^^Exempt" classifications to be revised, effective

January 2, 1953, from the present "$3.00 an hour,

or straight time, whichever rate is the greater" to

time and one-half on all base rates up to and in-

cluding $100 weekly, and to straight time plus $1.25

an hour on all base rates above $100 weekly.

3. We concur with your proposal to write into

the contract a sick leave clause substantially incor-

porating the pertinent portions of an existing Man-

agement Procedure No. 552 on the subject: '^Sick

Leave," copy of which is attached.

4. With respect to your proposals regarding im-

proving efficiency in the utilization of engineers as

well as the punching of time clocks, we propose the

introduction of a new classification in the "Exempt"

category to be entitled "Associate Engineer" and

to be assigned to Salary Grade 4, which currently

embraces the titles "Aerodynamicist 'B,' " "Stress

Analyst *B,' " and "Field Service Representative

'B.' " The basic intent with respect to the utilization

of the new classification is to enable management

to accord a promotional channel for design and

project engineers similar to that currently available

for specialists in aerodynamics and stress, with the



Natioyial Labor Iielations Board 531

result that those engineers assigned to the Junior

Engineer "A" classification who have shown suf-

ficient progress by demonstrating their ability in

creative engineering work, apart from those special-

ized staff fields, may have the same avenue opened

within the salary structure. This would in fact en-

tail an earlier advance to the exempt category

w^hich does not require clock punching. The Junior

Engineer "A^^ classification would continue to be

utilized to x^^ovide a range for up-grading em-

ployees with increased experience and ability who

are potential material for the Associate Engineer

classification but have not yet demonstrated their

professional ability by their performance under the

circumstances present. Employees in the "Non-ex-

empt" category who are not considered to have

professional potential will be transferred to the ap-

propriate draftsman classification to continue as

non-professional employees. The titles "Aerodyna-

micist ^B' " and "Stress Analyst ^B' " would be ab-

sorbed into the new classification "Associate Engi-

neer" and would be discontinued under this pro-

gram, the title "Field Service Representative ^B'

"

remaining as it is.

The foregoing proposal for a new contract shall

remain effective for your consideration for a period

of thirty days from the date of this letter.

As to proposals you have made with respect to

other subjects of negotiation:

(a) Line Management has recently been author-

ized to use up to three percent for merit increases

for January 2, 1953, and July 3, 1953, in accordance
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with the amount allowable under applicable Wage
Stabilization regulations and at the discretion of

Line Management.

(b) The Company is not willing to accede to

SPEEA^s proposal on incentive compensation. The

Company will give immediate consideration to the

modification of eligibility requirements of "Exempt"

engineers in connection with the present suggestion

system. In addition, the Company will continue to

receive and give serious consideration to any sug-

gestions your organization may care to make re-

garding engineering efficiency and utilization.

(c) If a pension plan, considered to be suitable

and applicable to your group is developed, such

plan will be submitted to you. Due to the com-

plexities of the problems involved, the Company
is unwilling to make further commitment on this

subject at this time.

(d) We are willing to supply salary data as

follows

:

A new and complete "Anonymous Personnel Rec-

ord" as of January 2, 1953, to be delivered as soon

after that date as, with reasonable effort, it can be

prepared.

Average merit raise data by classification as of

January 2, 1953, and July 3, 1953, to be delivered

promptly after those dates.

Average reclassification raise data by classifica-

tion for the six month periods ending January 2,

1953, and July 3, 1953, to be delivered promptly

after those dates.

(e) The Company is not willing to accept your
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proposal as to area representatives and the use of

working time in this connection.

The foregoing statements smnmarize the Com-

pany's position on all remaining issues that have

developed in negotiations. It is the Company's sin-

cere hope that a contract may be finalized on the

basis of its proposal, at the earliest possible time.

Very truly yours,

/s/ A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 10

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. F. Logan December 20th, 1952

Vice President Industrial Relations

Boeing Airplane Co., Seattle 14, Wn.

Dear Mr. Logan:

This letter confirms a conversation with Mr. J.

Esary of your staff during which I stated that your

offer of November 20, 1952 was rejected by our

membership by a vote of 1202 to 497. It is our ex-

pectations that negotiations with the Boeing Air-

plane Company will continue.

Very truly yours,

/s/ E. M. Gardiner, Chairman

EMG:vm Executive Committee
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RESPONDENT'S EXHIBIT No. 11

[Letterhead of Boeing Airplane Company]

December 26, 1952

Seattle Professional Engineering Employees'

Association, New World Life Building

Second and Cherry, Seattle 4, Washington

Gentlemen

:

This will acknowledge your letter of December

20, 1952, in which you confirm the rejection, by

members of your organization, of the Company's

offer of November 20, 1952 for a new contract.

You state that it is your expectation that nego-

tiations with the Company will continue, and you

may be assured that the Company also intends the

continuance of such negotiations to the end that a

new contract may be consummated between the

parties, and will extend the fullest cooperation in

arranging mutually convenient meetings for this

purpose.

In the meantime, the Company feels that there

are compelling reasons why certain items of its

offer of November 20, 1952 should be placed in ef-

fect as soon as possible. These items are

:

1. Bi-weekly base salary rates and rates ranges

to be converted to weekly salary rates and rate

ranges by dividing the former by two ; the resulting

weekly rates and ranges then to be increased, ef-

fective July 1, 1952, by six percent (to the next

higher cent where fractional cents result) ; subject

to approval of the Wage Stabilization Board and

Air Force. Pay dates to occur every two weeks, as

in the past.



National Labor Relations Board 535

2. The method of computation of the hourly rate

for scheduled overtime work of employees in the

"Exempt" classifications to be revised, effective

January 2, 1953, and subject to Wage Stabilization

Board and Air Force approval, from the present

"$3.00 an hour, or straight time, v^hichever rate is

the greater" to time and one-half on all base rates

up to and including $100 weekly, and to straight

time plus $1.25 an hour on all base rates above $100

weekly.

(Explanatory note: In connection with subpara-

graph 1, above, overtime payments would be com-

puted retroactively, as if the 6% increase in base

salary rates had been placed in effect on July 1,

1952. Further, overtime payments to "Exempt" em-

ployees for the period from January 2, 1953 and

thereafter would be computed, in accordance mth
the formula designated in subparagraph 2, above,

on the basis of the straight time rate as increased

by the 6% general increase designated in subpara-

graph 1, above. The action designated in subpara-

graphs 1 and 2 and the treatment of overtime in

accordance with this explanatory note would apply

to those in the bargaining unit who are in the em-

ploy of the Company at the time such action is

placed in effect and also to those in the unit who
return to the employ of the Company on or before

July 15, 1953. The policy indicated in this explana-

tory note as to overtime, as well as the action con-

templated by subparagraphs 1 and 2 would, of

course, be subject to Wage Stabilization Board and

Air Force approval.)
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It is recognized that the action designated in sub-

paragraphs 1 and 2, above, is less than you have

demanded, and it is assumed that your demands, to

the extent that they are not met by such action,

will be among the subjects of further negotiation.

The proposed action would be completely without

prejudice to such further negotiations or to your

position in respect of such negotiations.

However, it is felt by the Company that such

action should be taken as to the employees repre-

sented by your organization as soon as the neces-

sary governmental approvals can be obtained, for

the reasons that bargaining in respect of a new

contract has extended over a period of many

months, without agreement having been reached;

that it appears that there is no immediate possibil-

ity of reaching any mutual agreement short of

granting all or substantially all of your demands

—

which the Company is unwilling to do; that such

action is desirable and equitable in view of the

effective or contemplated increases to other Com-

pany employees; and that the Company's competi-

tive hiring position compels such action.

We would like to discuss the matter with you

and suggest a meeting with your Executive Com-
mittee for this purpose at 2:00 o'clock on Monday
afternoon, December 29, 1952. Please advise if the

time designated for such meeting is agreeable.

Yours very truly,

/s/ A. P. Logan, Vice President

Industrial Relations
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RESPONDENT'S EXHIBIT No. 12

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. P. Logan January 5th, 1953

Industrial Relations Division

Boeing Airplane Company, Seattle 14, Washington

Dear Mr. Logan:

This will acknowledge your letter of December

26th, 1952, concerning your statement of intention

to unilaterally apply for Wage Stabilization Board

and Air Force approval for changes in the base rate

and overtime rate of the SPEEA classification

group.

It is the intention of the SPEEA organization

to file an objection to this action with the Wage
Stabilization Board and an unfair labor practice

charge with the National Labor Relations Board.

You may be assured that any other actions con-

sidered by us in the future to be necessary will be

discussed in future meetings with your staff.

Yours very truly,

/s/ E. M. Gardiner, Chairman

EMG :Ym SPEEA Executive Committee
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RESPONDENT'S EXHIBIT No. 13

[Letterhead of Boeing Airplane Company]

In reply refer to 403 January 7, 1953

Seattle Professional Engineering Employees

Association

3121 Arcade Building, Seattle 1, Washington

Gentlemen

:

Your letter of January 5, 1953, is acknowledged.

This letter refers to the proposed action by the

Company to unilaterally apply for Wage Stabiliza-

tion Board and Air Force approval for changes in

the base rate and overtime rate of the SPEEA
classification group, and then states

:

"It is the intention of the SPEEA organization

to file an objection to this action with the

Wage Stabilization Board and an unfair labor

practice charge with the National Labor Rela-

tions Board."

Certainly no disparagement of your organization

or of the negotiations being conducted by your or-

ganization is either intended, or would result from

such increases inasmuch as the proposed action is

less than you have demanded and it is a fact well

known to your members that you have not with-

drawn your overall demands but are continuing

to press them. Further, as we have stated several

times previously, the proposed action is completely

without prejudice to your demands and further bar-

gaining in respect of them, and the Company is
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^ady to meet with you at any time for such pur-

pose.

The proposed increases are not conditioned in

my way upon withdrawal of your demands. Thus,

t w^ould seem that the proposed action should be

[•egarded as mutually advantageous to your orga-

lization, to the employees it represents, and to the

Ilompany; would be consistent with and in no way

prejudicial to good-faith bargaining; and on the

contrary would amount to a constructive step in

:he bargaining process.

Under these circumstances, we would appreciate

I statement from you as to why our proposed ap-

plication to the Wage Stabilization Board and to

the Air Force for approval of the proposed in-

creases is considered to be objectionable and as to

why such action is apparently considered by you to

[constitute an unfair labor practice.

Very truly yours,

Boeing Airplane Company
/s/ R. A. Newell, Asst. to Vice President

Industrial Relations
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RESPONDENT'S EXHIBIT No. 14

[Letterhead of Boeing Airplane Company]

Mr. E. M. Gardiner, Chairman January 29, 1953

Executive Committee, Seattle Professional Engi-

neering Employees' Association

3121 Arcade Building, Seattle 1, Washington

Dear Mr. Gardiner:

This is in reply to your letter of January 27,

1953, in which you request a conference on the sub-

ject of the termination of Robert Pearson.

If you will telephone Mr. Esary or this office,

such a conference will be arranged promptly.

Yours very truly,

/s/ A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 15

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. F. Logan February 6, 1953

Vice President—Industrial Relations

Boeing Aircraft Company

Dear Mr. Logan:

Your letter of January 7th, 1953 has been taken

up at meetings of the Executive Committee and

officers of SPEEA. It is the considered viewpoint

of SPEEA that your proposal for salary increases

continues to be objectionable and that any unilat-
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eral action by Boeing to put them into effect at this

time amounts in substance to an unfair labor

practice.

It is our view that the proposed increases are so

timed and planned that their effect would be to

hamper SPEEA in the performance of its func-

tions as a collective bargaining agency. Implicit in

your letter is the view that the pending negotiations

must be protracted, and that the increases you pro-

pose should be accepted because they can be made

promptly. We take the view that the dispute as a

whole can, and should be settled promptly; that the

effect of any such partial adjustments in compensa-

tion would serve to delay rather than hasten com-

pletion of the pending negotiations.

Yours very truly,

/s/ E. M. Gardiner, Chairman

Executive Committee

RESPO^^DENT'S EXHIBIT No. 16

Mr. Charles Robert Pearson February 11, 1953

Seattle, Washington

Dear Mr. Pearson:

Seattle Professional Engineering Employees As-

sociation has requested a more particularized state-

ment of the Company's reason for terminating your

employment on January 27, 1953.

The entry on your termination slip is as follows

:

"Refusal to answer questions relative to out-

side activities as employment agent."
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In our opinion this statement summarizes the posi-

tion taken by you at the conference between you

and the undersigned on January 27, 1953, at which

vou were informed of the reason for your termina-

tion. By reason of the conference which preceded it,

this entry was considered as adequate but, in re-

sponse to SPEEA's request, this letter will serve

to review the matter.

On January 23rd we were notified in letter form

by SPEEA that that organization had started and

intended to complete what SPEEA has referred to

for several months as the "Manpower Availability

Conference," and that it had retained an agency to

arrange the interviews. With this letter was a

printed copy of an invitation to this conference

bearing a facsimile of your signature and indicat-

ing that you were a licensed and bonded employ-

ment agent acting as "Director Manpower Avail-

ability Service."

It was clearly apparent from this letter and in-

vitation that SPEEA had started and intended to

carry out a nation-wide solicitation of our business

competitors, and others who compete with us in

hiring engineers, in an effort to bring about a

situation in which substantial ntimbers of engineers

would leave the employ of this Company, for em-

ployment elsewhere.

It is obvious that even if there were an adequate

supply of engineers at the present time, such a

program would be against the best interests of

Boeing Airplane Company. However, as you know,

there is not an adequate supply of engineers at this
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time; the Company is in serious need of more en-

gineers and has been conducting an extensive na-

tion-wide advertising campaign designed to fill this

need. Thus, the invitation signed by you is part

of a deliberate program which is very damaging to

the Company.

For the purpose of determining whether you had

authorized the use of w^hat appeared to be your

signature on the invitation and whether you were

actually engaged in the program, we wired you on

January 24, 1953, to arrange a conference on this

subject.

You have your notes and the stenographic record

of the conference on the 27th. After identifying the

facsimile on the invitation as your signature, you

in effect refused to answer further questions.

As your work in connection with the program is

clearly against the best interests of the Company
and in violation of your obligations as an employee,

you were asked to elect either to give up your work

as an employment agent or to leave the Company's

employ. You refused to make such an election, leav-

ing the Company no alternative but to terminate

you.

It seems to us that while an employee continues

at work, continues to draw salary from a company

and is not on strike, it is no more than proper for

that company to require that he do nothing inten-

tionally which would have the effect of seriously

damaging that company. On the other hand, it does

not seem to us that an employer should be com-

pelled to continue paying a salary to an employee
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who engages in a deliberate program resulting in

serious damage to the Company, whether or not his

activities have been authorized or ratified by a

collective bargaining organization of which he is a

member.

For these reasons, your dismissal is considered

proper.

Yours very truly,

A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 17

[Letterhead of Seattle Professional Engineering

Employees Association]

James D. Esary, Jr. March 6, 19e53

Labor Relations Manager

Boeing Airplane Company, Seattle, Washington

Dear Sir: \

This is in reply to your letter of March 2, 1953,

in which you reaffirm the offer contained in your

letters of November 20, 1952 and December 26,

1952. The Executive Committee of SPEEA be-

lieves that the membership has clearly indicated

that this offer is unsatisfactory. We therefore again

reject this offer.

The Executive Committee has further considered

the request of the Company to put into effect the

increases mentioned in your letter of December 26,

1952, which guaranteed no prejudice to further
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bargaining. We have agreed we would i^oll the

membership of SPEEA to learn whether they

wished to accept such an interim offer, if that offer

included full retroactivity on overtime as well as on

base rates. Without that provision, we cannot just-

ify the time and expense of such a poll.

It is requested that you advise the Association

before Monday night, if possible, if you have any

further suggestions in this matter. We would like

to give a full report on this to the membership

meeting that night.

/s/ J. H. Goldie, Vice Chairman

Executive Committee

RESPONDENT'S EXHIBIT No. 18

[Letterhead of Boeing Airplane Company]

In reply refer to 403-VP-lOO March 12, 1953

Seattle Professional Engineering Employees

Association

3121 Arcade Building, Seattle 1, Washington

Gentlemen

:

This will acknowledge receipt of your letter of

March 6, 1953, in which you unqualifiedly reject our

offer as set forth in our letters of November 20,

1952, and December 26, 1952, and last reaffirmed in

our letter of March 2, 1953. We regret that you are

unwilling to accept our offer or even to join in ap-

proving such increases on an interim basis.

For reasons previously outlined to you, we feel
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compelled to place such increases into effect without

prejudice to further negotiations, therefore these

adjustments will be placed in effect forthwith.

Very truly yours,

/s/ A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 19

[Letterhead of Seattle Professional Engineering

Employees Association]

Mr. A. F. Logan, Vice President April 8, 1953

Industrial Relations

Boeing Airplane Company, Seattle 14, Washington

Dear Mr. Logan:

This letter outlines our proposal for increases in

the basic salary structure and base salary rates of

Boeing employees under the jurisdiction of the

Seattle Professional Engineering Employees Asso-

ciation and for a revised formula for computing the

hourly rate for scheduled overtime work for such

employees in "exempt" classification. This proposal

is the same as the offer outlined in your letters

dated June 27, 1952 and September 3, 1952 except

that it has been modified to conform with the

method used in computing the six percent rate in-

crease presently in effect on an interim basis.

We propose that:

(a) Bi-weekly base salary rates and rate ranges

be converted to weekly salary rates by di\dding the



National Labor Relations Board 54/

Former by two; the resulting weekly rates and

ranges then to be increased effective July 1, 1952,

by six percent (to the next higher cent where frac-

tional cents result), as is presently in effect on an

interim basis, and

(b) The method of computation of the hourly

rate for scheduled overtime work of employees in

the "exempt" classifications be revised, effective

July 1, 1952, from the previous "$3.00 an hour, or

straight time, whichever rate is the greater" to

time and one half on all base rates up to and in-

cluding $100 weekly, and to straight time plus $1.25

an hour on all base rates above $100 weekly, and

(c) This proposed agreement shall have as its

next anniversary date July 1, 1953, and

(d) This proposed agreement shall contain a sick

leave clause substantially incorporating the per-

tinent portions of the existing Boeing Management

Procedure No. 552 on the subject: "Sick Leave,"

and

(e) All other provisions of this proposed agree-

ment shall be substantially those of the agreement

in effect at the opening of the current negotiations,

subject to detailed negotiations.

Very truly yours,

/s/ F. D. Prajola, Chairman

FDF:vm Executive Committee
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RESPONDENT'S EXHIBIT No. 20

403-VP-108 April 15, 1953 Mr. Esary

Mr. F. D. Prajola, Chairman, Executive Committee

Seattle Professional Engineering Employees

Association

3121 Arcade Building, Seattle 1, Washington

Dear Mr. Frajola:

This is in reply to your letter of April 8, 1953,

in which you make certain proposals.

The 6% increase proposed in subparagraph (a)

of your letter subject to the limitations set forth

in the explanatory note contained in our letter to

you of December 26, 1952, already is in effect.

With reference to your subparagraph (b), the

method of computation of the hourly rate for sched-

uled overtime work of employees in the "exempt"

classifications has been revised, as of January 2,

1953, but the Company is unwilling further to ex-

tend retroactively the effective date of such revised

method.

The proposed anniversary date for a new con-

tract of July 1, 1953, is imacceptable as we do not

believe any constructive purpose would be served by

writing a contract covering a period of only sixty

days.

The Company, in a letter to your organization

dated September 3, 1952, expressed its willingness

to write into an agreement with SPEEA a sick

leave clause substantially incorporating the per-

tinent portions of the existing Management Pro-



National Labor Relations Board 549

cedure No. 552 on the subject: "Sick Leave." We
still are agreeable to such a clause.

The Company is ready to continue negotiations

for a new contract and meet at all reasonable times

with your organization for that purpose. As to your

proposal (subparagraph e), the other provisions of

any new contract will be determined by such

negotiations.

Yours very truly,

A. F. Logan, Vice President

Industrial Relations

RESPONDENT'S EXHIBIT No. 21

[Letterhead of Boeing Airplane Company]

In reply refer to 405

Mr. P. D. Frajola May 6, 1953

Seattle Professional Engineering Employees

Association

3121 Arcade Building, Seattle, Washington

Dear Mr. Frajola:

It has been some time since there has been a

meeting between the Company and SPEEA nego-

tiating committees and it is the purpose of this

letter to suggest that such a meeting be arranged

in the near fuuture at some mutually convenient

time. Although we know of nothing that would in-

dicate any recent change in the respective positions

of the parties, it would seem, nevertheless, that such

a meeting might be advisable, particularly in view

of the fact that the personnel of your committee
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has changed and there has been little discussion of

the contract issues with the new committee. More-

over, there are several points in connection with the

drafting of a new contract between the parties

which are not thought to be of a controversial na-

ture, but which must be worked out before any such

new contract can be finalized.

A discussion of these points and the adoption of

a plan for working out the related details might

expedite the execution of a new contract at such

time as the parties are able to resolve the more

controversial issues.

If you also feel that such a meeting is desirable,

please advise us so that a convenient time can be

arranged.

Very truly yours,

/s/ Jas. D. Esary, Jr.,

JDEibml Labor Relations Manager

RESPONDENT'S EXHIBIT No. 22

Notice

You will note that the enclosed check represents

an increase in your pay of 6% as of March 13,

1953. On April 23, 1953, you will receive payment

of the 6% increase in your base pay for the period

July 1, 1952, through March 12, 1953, as well as

any amount arising from an increase in the over-

time compensation rate for "Exempt" classifications

effective January 2, 1953. The new^ overtime rate

for SPEEA "Exempt" employees is straight time
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plus $1.25 an hour where the base salary is above

$100 a week, and time and one-half on all salaries

of $100 a week or less. The former rate was straight

time or $3.00 an hour whichever was the greater.

These increases have been placed into effect with-

out a new contract having been signed with your

collective bargaining agent, SPEEA. This is less

than the increase requested during the course of

current negotiations, and is being placed into effect

by the Company without prejudice in any way to

the pending negotiations between the Company and

SPEEA. Prior to placing these increases into effect

SPEEA was advised and consulted, and SPEEA
objected to the Company placing these increases

into effect. The Company is hopeful of and looking

forward to the execution of a collective bargaining

agreement with SPEEA which will be mutually

agreeable to the parties.

Boeing Airplane Company

RESPONDENT'S EXHIBIT No. 23

Copy Attachment No. 2

Headquarters, Eastern Air Procurement District,

67 Broad Street, New York 4, New York

Aircraft Industries Assoc. 26 April 1951

15th & H St., N. W., Washington 5, D. C.

Re: Manpower Controls and Hiring Practices.

Gentlemen

:

Mandatory manpower controls are not now in
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effect, but the National Manpower Mobilization

policy as promulgated by the President on 17 Janu-

ary 1951 provides "Manpower controls will be used

when and to the extent needed to assure successful

execution of the mobilization program."

In order to maintain the present manpower

policy which provides that any cooperative actions

pertaining to recruitment and hiring of workers for

the production of Government contracts be on a

voluntary basis, it is necessary for Industry to

avoid participating in any disruptive hiring prac-

tices. The hiring practices considered most disrup-

tive are:

1. Hiring workers from outside the community

before full use is made of locally qualified and

available manpower.

2. Pirating workers from other essential ac-

tivities.

3. Advertising indiscriminately for manpow^er.

4. Establishing specifications for workers which

are higher than the minimum requirements for the

work.

5. Hiring a greater nmnber of workers than

needed or than can be readily absorbed within a

reasonable period of time.

The Aircraft Industry is urged not to participate

in any of the disruptive practices mentioned above.

Very truly yours,

/s/ Arthur Thomas, Brigadier General,

USAF, Commanding
JGB/mfh
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CERTIFICATE

This is to certify that the attached proceedings

before the National Labor Relations Board for the

19th Region in the matter of Boeing Airplane Com-

pany, Seattle Division were had as therein appears,

and that this is the original transcript thereof for

the files of the Board.

ACME REPORTING COMPANY
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I.

Statement of Pleadings and Facts Concerning

Jurisdiction of The Board and Jurisdiction

of The Court

The statutory provisions believed to sustain the

jurisdiction of the Board to enter the Board Order here

sought to be reviewed, and the pleadings and facts

necessary to show the existence of such jurisdiction

are as follows

:

(1) Statutory provisions. The Act (61 Stat. 136,

137, 139,' 140, 146, 150-152; 65 Stat. 601; 29

U.S.C. §§151-168); particularly §§10(a), (b),

(c), 61 Stat. 146, 62 Stat. 991, 29 U.S.C. §160,

contains the statutory provisions sustaining the

Board's jurisdiction.

(2) Pleadings. Paragraphs I and II of the Board
complaint state the facts relative to the Board's

jurisdiction and describe the nature of the

Company's business and the interstate and com-

mercial aspects thereof (R. 7). Paragraphs I

and II of the Company's answer admit such

paragraphs of the complaint (R. 14).

(3) Facts, The facts pertinent to the Board's juris-

diction are : The Company is a Delaware corpo-

ration, maintaining its principal office at Seattle,

Washington. It operates plants in Wichita,

Kansas and in Seattle and Renton, Washington,

at which it is en-;aged in the manufacture of

aircraft and aircraft parts. In the course and
conduct of its business, and at all material times

the Company purchased for use in its Seattle

and Renton plants, materials, supplies and
equipment originating outside of the State of

Washington valued in excess of $1,000,000 annu-



ally ; it manufactures and sells to agencies of the

United States Government and to operators of

commercial airlines, aircraft and aircraft parts

valued in excess of $1,000,000 per year. No con-

tention is made that at such times the Company
was not involved in commerce and business

activities affecting conunerce, within the mean-
ing of those terms as defined in the Act (R. 7, 14,

26).

The statutory provisions believed to sustain the juris-

diction of this Court to review the Board Order in ques-

tion and the pleadings and facts necessary to show the

existence of such jurisdiction are as follows:

(1) Statutory provisions. Section 10(f) of the Act,

61 Stat. 146, 62 Stat. 991, 29 U.S.C. §160; and
the Administrative Procedure Act, 60 Stat. 237,

5 U.S.C. §1001, et seq. (particularly 60 Stat. 243,

5 U.S.C. §1009) contain the statutory provisions

sustaining the Court's jurisdiction.

(2) Pleadings, The petition for Review of and to

Set Aside, in Part, an Order of the National

Labor Relations Board, filed with this Court
October 7, 1954 (R. 154-62) (particularly para-

graph 2 thereof) states the facts relative to the

Court's jurisdiction.

(3) Facts. The facts pertinent to the Court's juris-

diction are as stated in the preceding paragraph
relating to the Board's jurisdiction.

II.

Statement of Case, Question Involved, and Manner
in Which Raised

This case presents for the Court's review the sole

question as to whether Boeing violated the Act on



January 27, 1953, by discharging from its employ one

Charles Robert Pearson on that date.

The Trial Examiner, after an exhaustive analysis of

the facts and applicable law, found the discharge

properly to be within the Company's prerogative and

recommended dismissal of the complaint in its entirety

(R. 111). Three members of the Board concluded

otherwise and considered the discharge to constitute a

violation of the Act (R. 139) . Two members, dissenting,

found that the discharge did not violate the Act (R.

148). On the basis of the majority opinion the usual

elaborate form of Board order issued on September

30, 1954, which order would require the Company to

^' cease and desist'' from: '^discouraging membership

in [SPEEA], or in any other labor organization of its

employees, by discriminating in regard to their hire or

tenure of employment, or any term or condition of

employment ; in any like or related matter interfering

with, restraining, or coercing its employees in the

exercise of the right to self-organization, to form labor

organizations, to join or assist [SPEEA], or any other

labor organization, to bargain collectively through

representatives of their own choosing, and to engage in

concerted activities for the purposes of collective

bargaining or other mutual aid or protection, or to i

refrain from any or all of such activities, ^ * * '' (R.

143). The order would further require the Company

to ''make whole" Pearson for any loss of pay occa-

sioned by the discharge, and to post the usual Board

form of notice which would in effect publicize to the

Company's employees that it has been guilty in these



various respects and would further cause the Company

to publicize what would amount to a promise on the

part of the Company to rectify such stated violations

(R. 148-150).

The Board Order dismissed all of the other con-

tended violations of the Act alleged in the complaint

—

that the Company had refused to bargain in good faith

in connection with Pearson's discharge, that it had

refused to bargain in good faith in connection wdth a

unilateral salary increase mentioned in the Record ; and

even the majority, in finding that the discharge consti-

tuted a violation, stated that the discharge ^^ resulted

from the [Company's] good faith but mistaken belief

as to its rights under the Act" (R. 140). Review^ is

sought only in respect of the part of the Board Order

(predicated on such majority opinion) relating to the

stated illegality of the discharge.

The question presented for review is in essence one of

law in that the Record shows no factual issue of moment.

There is no question but that Pearson was discharged

for the activities regarded respectively as ^'protected"

and as *' unprotected" by the majority and minority

Board opinions. There is no significant dispute as to

the nature of these activities (R. 27, 131), although

certain aspects thereof have been, in our view, either

overlooked completely or unduly underemphasized by

the majority. Accordingly, the question can be restated

as one of law : Must the Act be construed as extending

to employees the right to engage with impunity in

activities of the type that occasioned Pearson's dis-

charge, thus to compel an employer to retain in its
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employ and continue to pay full compensation to an

individual so engaged ?

The Record, insofar as it bears on this question and

is descriptive of the nature of the activities involved, is

now summarized.

SPEEA, representing some 3,500 non-super^dsory

engineers at the Company's Seattle Division (R. 388),

and the Company engaged in collective bargaining

negotiations for a new contract throughout the period

subsequent to April 7, 1952 (R. 10, 15, 519, 521) until

the time of the hearing before the Trial Examiner

which took place June 23, 24 and 25, 1953 (R. 25) and

as of the latter time the parties had been unable to

reach agreement (R. 22). The previous contract had

expired in August of 1952 and (except for the salary

increase of March 12, 1953 mentioned in the Record)

the conditions of the old contract were continued by

the Company during the period of negotiations (R.

388) . The General Counsel made no contention that the

Company had refused or failed to meet the standards of

good faith bargaining set by the Act, except solely in

respect of Pearson's discharge (see complaint R. 6-14,

and R. 461), and in the latter respect the Trial Exami-

ner, the Board majority and the Board minority each

concluded that the Company had fully discharged the

duty to bargain in good faith (R. 106, 140, 148). The

relations of the parties, dating back to SPEEA 's

certification in 1946 (R. 386) had been at all times

amicable (R. 27,387).

As early as 1951 an executive group wdthin SPEEA
set up an '^Action Committee" specifically designated



to originate and develop plans for various types of

action to be taken in order to bring ''pressure" on the

Company (R. 31). Among the plans proposed or

suggested by such committee was a course of action that

has been labeled in the Record, in the interests of

brevity, the Manpower Availability Conference, or

MAC. This was the plan eventually put into action, to

the exclusion of the others, and Pearson's connection

with it was the reason for his discharge. However, it is

considered pertinent (the Trial Examiner did not agree

—R. 101) to point out that tlie plan w^as conceived and

publicized to Union members and the Company along

with such associated proposals as: mass refusals to

punch timeclocks; mass refusals to work overtime;

''arrangement" of simultaneous medical or dental

appointments to bring about sporadic mass absences;

intermittent work stoppages; union meetings during

working hours; and action calculated to "neutralize"

the Company's recruitment campaign in various

colleges and universities by discouraging potential new
hires from coming to Boeing for employment (R. 100,

240, 245-6, 334-9, 345-6, 370).

These associated plans of action as well as the MAC
were publicized over an extended period to SPEEA
members and also were, during such period, publicized

to the Company as a matter of regular Union practice

during the period of bargaining heretofore mentioned,

and during such period constituted a continuing threat

to the Company (R. 261, 351-2, 388, 415-6, 418). As
mentioned, only the course of action identified as the

MAC eventually was undertaken and the other pro-
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posals were not; but mention of such ather proposals is

considered pertinent as being descriptive of the back-

ground of the general situation leading up to Pearson's

discharge, as tending to show the nature of the primary

intended result of the MAC and as affording evidence

on the point later discussed in the Argument as to

whether SPEEA approached the 1952-3 negotiations in

the manner and with the degree of good faith required

by the Act.

In short, the MAC consisted of a plan, the primary

intended result of which was to induce and encourage

substantial numbers of the Company's engineers to

leave the Company's employ, for employment with

other firms, in order to so incapacitate and damage the

Company as to force it to capitulate to the Union's

demands ; and to accomplish this by a means that would

involve none of the risks of a strike (R. 343-4) and

that would in the meantime preserve complete job

security and full compensation to each employee with-

out any risk whatever. (Other purposes were also

ascribed by Union leaders to the MAC—to obtain data

concerning the '^market value" of engineers and to

provide a meeting place where prospective employers

could be contacted on an exploratory basis (R. 32, 477),

but when the entire Record is weighed, such purposes

can only be regarded, if at all, as inconsequential and

as collateral and incidental to the primary intended

result, stated above.)

Pursuant to the MAC ^'plan of action" most of the

firms in the United States known by the Union to

employ engineers (around 2,800) were to be contacted.



informed that a substantial number of engineers were

available for employment, and invited to send repre-

sentatives to Seattle for the purpose of interviewing

and hiring such engineers (R. 197-8, 478). The plan

was designed solely for Boeing engineers and partici-

pation therein was limited to them (R. 37, 267). In

the description of the plan prepared by the Union

committee that conceived and designed it, a stated

purpose of the plan was candidly represented to be ''To

encourage engineers to seek more suitable employment

elsewhere" (R. 368) (emphasis added). Extensive

publicity was given to the plan in the Union newspaper

and other Union publications over a considerable period

of months preceding its activation (R. 261, 337, 351).

The Union leadership distributed to SPEEA members

a ballot (R. 481-2) intended to secure an expression

from the membership as to the willingness of members

to participate in such course of action. The publicity

accompanying such ballot, in the form of a report,

characterized the MAC as a ''punitive action to reduce

the Engineering services available to Boeing" (R. 33,

478) (emphasis added). It also represented to the

membership that the publicity attendant upon the MAC
would have a '' ptinitive'' action to discourage new hires

from coming to Boeing (R. 32-3, 477-8) (emphasis

added). It listed various questions in the nature of

anticipated possible employee objections to the MAC
and then answered such questions in a manner calcu-

lated to quiet any reluctance on the part of the member-

ship in these respects (R. 34-5).

Only 871 ballots were returned and on such ballots
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516 employees indicated an intention to participate,

355 employees declined to participate; and of the 516

employees, 420 indicated that they did *^not necessarily

desire" to leave the Company's employ (R. 35). There

were at the time approximately 3,500 in the collective

bargaining unit represented by the Union (R. 388) and

of these approximately 2,100 were members of the

Union (R. 35, 310). Fifty-nine per cent of the Union

membership (seventy-five per cent of those in the

bargaining unit) did not vote at all.

Throughout, the Union was well aware of the fact

that engineers were in critically short supply (R. 360),

and of the potential damage to the Company inherent in

activating the MAC plan of action (R. 419-20).

The Union leadership proceeded with preparations

for the MAC. A Union sub-committee was designated

to search for suitable halls to rent and to provide

furniture and equipment to handle the anticipated

interviews with representatives of other firms (R. 485).

Another sub-committee was designated to compile,

print and distribute suggestions for interviewers; to

arrange and schedule private interviews between engi-

neers and other employers; to distribute and collect

'

' offer data cards '

' and accept '

' acceptance data cards '

'

;

to make final arrangements, including determination of

the date and issuance of invitations to the press ; and to

obtain an employment agency license from the City of

Seattle for use in connection with the MAC (R. 485).

Bargaining negotiations continued through the fall

of 1952 into the early part of 1953 without agreement

being reached and early in January of 1953, Pearson,
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in charge of the MAC, sought and secured the employ-

ment agency license mentioned above and other prepa-

rations were made (R. 43, 200-1).

On or about January 23, 1953, the MAC plan of

action was put into effect at w^hich time letters over

Pearson's signature were mailed to more than 2,800

firms throughout the United States, in the following

form:

^'[Letterhead of Seattle Professional Engineering

Employees Association]

''Are you in Need of Additional Engineers?

"The Seattle Professional Engineering Em-
ployees Association, with a membership of 2,300,

invites your Company to participate in a Man-
power Availability Conference to be held in Seattle

about March 9th, 1953. The purpose of the Confer-

ence is to put employers of engineers in contact

with those of our members who are available for

new positions.

"Over 500 engineers, scientists and industrial

mathematicians are pledged to attend the Confer-

ence. Represented in this group are men of

assorted lengths of experience and types of train-

ing as is portrayed by the attached graphs. A dis-

tinction between men who are actively seeking new
connections and those whose interest is more
dependent upon the advantages of other situations

will be noted in the make-up of the graphs.

"These engineers are looking for more than a

change of scenery. They are employed engineers

who feel they would be capable of greater accom-

plishment in positions where engineering talents

are directed more specifically to engineering work
and where credit for individual effort and recog-

nition of engineering excellence are more general.
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They seek a working climate where their training

and ability will be more fully utilized and in which

compensation is in proportion to talent and pro-

ductiveness.

^'In order to provide a better understanding of

the type of conference which is contemplated, a

general outline of its operation might be of interest.

It is planned that the Conference will be conducted

in two separate phases.

^^The first phase will provide the means of

quickly and efficiently arranging interviews be-

ween the five hundred engineers and the partici-

pating companies. This will be accomplished by

conducting exposition-like meetings on as many
consecutive evenings as appears necessary. At this

time, the engineers, perhaps accompanied by their

wives, will visit the various booths, which are to

be provided for each of the participating com-

panies.
'

' The representatives of each company will here !

have the opportunity to address groups of engi-
;

neers, to explain the company's needs and the ad-

vantages of employment with it, and to distribute

descriptive literature and application blanks to

those who are interested. Secretaries at a centrally i

located Association booth will then make appoint-

ments for private interviews.
^^ Providing an opportunity for the participating

companies to show a limited number of motion

pictures is under consideration. The Association

Avill provide ditto and mimeograph facilities for p

any duplicating the company representatives may
require. An augmented Association secretarial

staff will also be at their disposal.

''The second phase of the Conference will

consist of individual private interviews. These
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interviews may be conducted in the hotel rooms of

the company representatives or, if it is desired, the

Association will provide other suitable facilities.

'^Inasmuch as these engineers are seeking par-

ticular situations wherein their experience and

capabilities are most fully utilized, it is recom-

mended that the participating companies send engi-

neering representatives who can accurately present

detailed job requirements and describe the con-

ditions of employment on the company's engineer-

ing staff. These representatives should come

prepared to make firm offers when they interview

engineers meeting their requirements.

^'It is planned that the Conference will be self-

liquidating. For this reason, each company wdll be

asked to pay a registration fee of $25 and an ad-

ditional fee of $10 for each engineer hired as a

direct result of the Conference. These fees may be

rebated on a pro rata basis if the costs of the Con-

ference are appreciably less than the fees collected.

Each engineer who accepts a position as a result of

the Conference will be charged a fee of $15.

^^To insure adequate preparation for the Man-
power Availability Conference, commitments to

attend will be accepted until February 6, 1953.

Answers to the questions appended to this invita-

tion will aid the Association in its planning for the

Conference. Receipt of acceptances of this invi-

tation will be acknowledged in a subsequent letter

which will announce the (Late and supply additional

details.

Yours very truly,

/s/ Chas. Robt. Pearson,

Director Manpower Availability

Service (Licensed and Bonded
Employment Agent)
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^^How many engineers do you need?

'^How many representatives will you send?

''Would you like for the Association to make
your hotel reservations? What accommodations

are desired?

''What special facilities would you wish the

Association to supply ? Please note that individual

sound amplification systems will not be permitted."

(E. 486-9)

To each of these letters was attached an exhibit (R.

491) purporting to indicate the number of engineers

and their qualifications who were "planning to leave

present employment" or "who seek a more attractive

situation."

The Company was first advised of the activation of

the plan by the following letter from the Union

:

"[Letterhead of Seattle Professional Engineering

Employees Association]

'

' Correct Address

:

3121 Arcade Bldg., Seattle 1, Wn.
"Mr. A. P. Logan, Vice President

Industrial Relations, Boeing Airplane Co.

Seattle 14, Wn.
"Dear Sir:

"1. This is to advise you that SPEEA has

started and will complete a Manpower Availability

Conference.

"2. Various companies are to be invited to come
to Seattle to interview those SPEEA members who
have expressed a desire to entertain offers of

employment.

"3. This conference is being conducted for the

following purposes

:
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^^ (a) To provide members with improved oppor-

tunities to bargain for their services. Our member-
ship has requested SPEEA to restore the freedom
and privacy of engineers who seek to improve their

situations by changing employers.

''(b) To obtain data on the true market value

of engineers with various amovmts of experience.

"4. In offering this service to its members,
SPEEA has retained an agency for bringing to-

gether those engineers and companies who may
care to discuss emplo}Tiient possibilities. SPEEA
offers no special inducement to engineers to termi-

nate, nor does it enter in any way into negotiations

between the companies and the engineers.

Very truly yours,

/s/ E. M. Gardiner, Chairman
Executive Committee.

Eec'd 1/23/53." (R. 493-4)

At the time of receiving this letter the Company had

no idea that the "agency" to which reference is made
in the 4th paragraph of the letter and which had been

''retained" by SPEEA, was Pearson (R. 44, 413).

A copy of the letter captioned "Are You in Need of

Additional Engineers" (R. 486-491) was brought to the

attention of A. F. Logan, Company officer in charge of

industrial relations, about the same time (R. 413-4).

Logan had no personal knowledge of the fact that

Pearson was a Boeing employoe but upon learning this,

Logan asked that Pearson return from assignment in

Los Angeles so that Logan could talk to him (R. 414).

In the ensuing discussion between Logan and Pearson

(R. 494-9) Pearson was identified as the signatory of the

letter of invitation and as the "Licensed and Bonded
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Employment Agent'' mentioned therein, and after

having been given by Logan the choice of foregoing his

activities in connection mth the MAC or terminating

his employment with the Company, and having declined

to state a choice, he was terminated.

Thereafter, the Company was informed that only

eighteen replies to the MAC invitation had been re-

ceived by SPEEA, and that the MAC was considered to

have failed in its objectives and was to be abandoned

(E. 53, 253, 323). Also, after various negotiations with

SPEEA on the subject of Pearson's discharge and after

the Union had stated to the Company in writing that it

would ^^ recommend rejection of any offer made by the

Boeing Airplane Company until such time as * * *

Pearson is reinstated unequivocally" (R. 513) (empha-

sis added), Pearson was reinstated by the Company to

his former position without prejudice, and with all of

the rights and privileges acquired by him prior to his

termination, in order to remove the incident as a

stumbling block to further contract negotiations (R. 54,

134, 237, 323, 422, 514-9). He was employed by SPEEA
in the interim, suffered no loss of income (R. 315) and

no such loss was claimed (R. 516). Also in the interim,

Pearson continued as MAC chairman (R. 252) and his

discharge had nothing whatever to do with its failure

(R. 253-4).

On April 20, 1953, the charge appearing on pages 3

to 5 of the Transcript of Record was filed against the

Company by SPEEA. On June 3, 1953, the Regional

Director issued the Complaint against the Company

appearing on pages 6 to 14 of the Transcript of Record.
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Thereafter the Company filed its answer, denying that

it had violated the Act in any way, and charging therein

that the Union had refused to bargain in good faith as

required by the Act in connection with the organization,

promotion and operation of the MAC (R. 14-9). The

hearing before the Trial Examiner occurred in Seattle,

Washington, June 23, 24 and 25, 1953 (R. 25) and the

Recommended Order of the Trial Examiner issued

December 28, 1953 (R. 111). Certain exceptions to the

Reconmiended Order were filed by all parties (R. 116-

30), and the Board, after denying all requests for oral

argument (R. 130-1), issued the Board Order, as

stated, on September 30, 1954 (R. 130). The petition

for review was filed in this Court October 7, 1954.

After Pearson's reinstatement and during the period

up to and including the time of the hearing before the

Trial Examiner, SPEEA and the Company were con-

tinuing to negotiate for a new contract (R. 394-5)

.

III.

Specification of Errors

The basic errors upon which the Company relies are

the errors of the Board in finding that the Company had

violated the Act in discharging Pearson, and in failing

to find that the Union's conduct in connection with the

MAC amounted to a violation of the duty imposed by

Section 8Cb) (3) and 8(d) of the Act to bargain in good

faith. The errors designated below are correlative to

these basic errors but in accordance with Rule 18(d) are

specified as follows

:

(a) The failure of the Board to find merit in the
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Company's exceptions numbered 1 to 9, inclusive, to

the Recommended Order.

(b) The failure of the Board to find the Union-

sponsored MAC, to which reference is made in the

Board Order, to be an unprotected activity under the

Act.

(c) The refusal of the Board to find that the activi-

ties of SPEEA and its members in connection with the

MAC—at a time when the parties were engaged in

collective bargaining negotiations—constituted an un-

fair labor practice and a refusal to bargain in good faith

on the part of SPEEA in violation of Section 8(b) (3)

of the Act, and to find therefore that such activities

could not at the same time have been protected activities

under the Act.

(d) The finding by the Board that the MAC did not

contravene the policies of the Act.

(e) The finding by the Board that the MAC consti-

tuted merely "a, conditional threat that some of the

Respondent's employees would resign if the Respondent

did not meet the Union's stated bargaining demands."

(f) The finding by the Board that the MAC ^^was

directly related to matters of collective bargaining in

issue between the Respondent and the Union" rather

than finding that, at and subsequent to the time of its

activation, it was a device to bring about a permanent

exodus of a substantial number of the Company's em-

ployees to other employers.

(g) The refusal of the Board to find that the conduct

of SPEEA and of Pearson in connection with the MAC
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was indefensible and improper with respect to the

Company.

(h) The finding by the Board that the company dis-

criminated against Pearson to discourage Union

membership and activity.

(i) The finding by the Board that the Company
interfered with, restrained or coerced its employees in

the exercise of rights guaranteed by Section 7 of the

Act in violation of Section 8(a) (1) and in finding that

the Company was in violation of Section 8(a) (3) of the

Act.

( j ) The finding by the Board that the remedy of back

pay is appropriate and will effectuate rather than

contravene the policies of the Act.

(k) The finding by the Board that Pearson's dis-

charge was improper, particularly after finding that

the Company had discharged its duty to bargain in good

faith concerning such discharge.

(1) The direction by the Board that the Company
post the notice, a copy of which is attached to the

Board Order as Appendix A.

IV.

Argument

Summary: Pearson's discharge was proper because

the activities for which he was discharged are not pro-

tected by Section 7 of the Act ; his discharge was proper

because the activities for which he was discharged were

part of a pattern of conduct that amounted to a refusal

to bargain in good faith on the part of the Union as

required by Sections 8(b) (3) and 8(d) of the Act; and
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his discharge was properly "for cause" imder Section

10(c) of the Act.
4e- ^ *

1. Pearson's discharge was proper because the activities

for which he was discharged are not protected by

Section 7 of the Act.

The majority Board opinion is premised on a broad,

and in our view wholly unwarranted, interpretation

and application of Section 7 of the Act (Sections 8(a)

(1) and 8(a)(3) are involved only because of the

majority's position in respect of Section 7) (R. 139-

40).

The language of Section 7, insofar as pertinent, is as

follows

:

*^ Employees shall have the right to self-organi-

zation, to form, join, or assist labor organizations,

to bargain collectively through representatives of

their own choosing, and to engage in other con-

certed activities for the purpose of collective

bargaining or other mutual aid or protection, and

shall also have the right to refrain from any or all

of such activities * * ^ /'

Were the language of this Section to be considered

without further reference to the context of the Act, a

literal reading might suggest an extension to employees

of the right to engage unhindered and with impunity in

any and all *' activities" if '^concerted" and if engaged

in for the purpose of '^mutual aid or protection.''

On such theory, any activity involving two or more

employees, and irrespective of the means used or the

circumstances involved, would be deemed clothed with

the Section's protection if the ultimate purpose is
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found to be ^'mutual aid or ijrotection." The language

does not distinguish between ''legal/' "defensible/'

''proper" or "loyal'' activities on the one hand, and

"illegal," "indefensible," "improper" or "disloyal"

activities on the other. It contains no definition that

would exclude from its protection concerted activity

even though such activity be in the form of slowdown,

sitdown strike, wdldcat strike, intermittent strike,

damage to business or to plant and equipment, trespass,

violence, refusal to accept work assignment, disloyalty,

mass picketing, physical sabotage, refusal to obey rules,

insistence on working on employees' terms or the like.

Although Congress did not undertake an express and

specific definition of the "concerted activities" afforded

protection under Section 7, it is clear, when the Act is

studied in its entirety and its legislative history con-

sidered, that a broad interpretation of the term is

neither required nor was it intended.

First, there is nothing in the broad statements of

policy fovmd in Section 1 of the Act that compels or

even infers congressional sanction of the broad interpre-

tation of Section 7 adopted by the Board majority.

These statements, which in effect set forth the reasons

considered by Congress as justifying and compelling

such legislation, clearly support the idea that the type

of right intended to be protected by the Act is one con-

ducive to "encouraging practices fundamental to the

friendly adjustment of industrial disputes arising out

of differences as to wages, hours, or other working con-

ditions * * -^ " (Act, Section 1, third paragraph).

Then, the context of the language of Section 7 affords
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some key to the restricted scope of the section intended

by Congress. As stated in Joanna Cotton Mills v,

N.L.R,B., 176 F.2d 749, 752 (CA-4, 1949)

:

*^The words ^concerted activities' are limited in

meaning by the words with which they are associ-

ated (noscitur a sociis), which have relation to

labor organization and collective bargaining, and

by the purpose of such ^concerted activities,' which

is expressly limited by the immediately succeeding

language to concerted activities 'for the purpose

of collective bargaining or other mutual aid or

protection.' "

Again, Section 8 imposes the duty upon employers

and unions alike ''to bargain collectively," that is, to

perform "the mutual obligation ^ ^ * to meet at reason-

able times and confer in good faith with respect to

wages, hours, and other terms and conditions of employ-

ment, or the negotiation of an agreement, or any ques-

tion arising thereunder" (Act, Sections 8(a)(5), 8(b)

(3), and 8(d)). The "concerted activities" to which

reference is made in Section 7 must be measured in the

light of the affirmative duties imposed upon the parties

by Section 8.

Further, the Act specifies that "No order of the

Board shall require the reinstatement of any individual

as an employee who has been suspended or discharged,

or the payment to him of any back pay, if such indi-

vidual was suspended or discharged for oause^' (Act,

Section 10(c) ) (emphasis added). It is to be noted that

this provision relates to "any individual," affords no

distinction as between individuals acting alone or in

concert, and expresses no limitation as to the word

"cause."
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Additional indication that restriction of the term

^^ concerted activities'' in Section 7 was intended by

Congress is the fact that it was considered necessary or

advisable to make specific reference to the traditional

concerted activity, the strike: ''Nothing in this Act,

except as specifically provided for herein, shall be

construed so as either to interfere with or impede or

diminish in any way the right to strike, or to affect the

limitations or qualifications on that right" (Act,

Section 13).

As to historic background, we quote the statement of

the Trial Examiner in the Recommended Order (R.

67-8) :

''In connection with the 1947 amendment of the

Act, Congress, too, made its position clear wdth

respect to the limitations which ought to be imposed

upon 'protected' concerted activity. In the House
Conference Report (No. 510, 80th Congress, pp. 38-

39) on the statute as amended, reference is made to

certain early Board decisions that the language of

the original Act protected concerted activities re-

gardless of their nature or objectives. The confer-

ence report pointed out that these Board decisions

had not received judicial approval—and went on

to say that

:

" ' ^ ^ * the courts have firmly established the

rule that under the existing provision of Section

7 of the National Labor Relations Act, employees

are not given any right to engage in unlawful or

ather improper conduct. In its most recent

decisions the Board has been consistently applying

the principles established by the courts ^ ^ ^

" 'By reason of the foregoing, it was believed

that the specific provisions in the House Bill ex-
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cepting unfair labor practices, unlawful concerted

activities, and violation of collective bargaining

agreements from the protection of Section 7 were

unnecessary. Moreover, there was real concern

that the inclusions of such a provision might have a

limiting effect and make improper conduct not

specifically mentioned subject to the protection of

the act.

" ^In addition, other provisions of the confer-

ence agreement deal with this particular problem

in general terms. For example, in the declaration

of policy to the amended National Labor Relations

Act adopted by the conference committee, it is

stated in the new paragraph dealing with improper

practices of labor organizations, their officers, and

members, that the '^elimination of such practices is

a necessary condition to the assurance of the rights

herein guaranteed." This in and of itself demon-

strates a clear intention that these undesirable con-

certed activities are not to have any protection

under the act, and to the extent that the Board
in the past has accorded protection to such activi-

ties, the conference agreement makes such pro-

tection no longer possible. (Emphasis supplied) '

"

And at the times that the Act was amended in 1947

and again in 1951 numerous decisions of the Board and

of the Courts, some of which are hereinafter cited, had

determined certain activities to be unprotected. With

knowledge of these decisions. Congress did not amend

or expand the scope of Section 7 and it continues to

remain in the form originally enacted as part of the

Wagner Act in 1935.

As of the present time various concerted activities

have been determined by the Board and by the Courts
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to be unprotected under Section 7. The characteriz-

ation of such conduct has ranged from 'illegal,"

N.LM.B. V. Fansteel Metallurgical Corp., 306 U.S. 240,

83 L.Ed. 627 (1939), to ^'unlaA\^ul/' N.L.R.B. v. Kelco

Corp., 178 P.2d 578 (CA-4, 1949), ^^mproper," Pacific

TelepJione Co., 107 NLRB No. 301, 33 LRRM 1433

(1954), International Union, et al. v. Wisconsin Em-
ployment Relations Board, et al. (Briggs & Stratton),

336 U.S. 245, 93 L.Ed. 651 (1949), '' indefensible," In re

Jefferson Standard Broadcasting Co. and International

Brotherhood of Electrical Workers, 94 NLRB No. 227,

28 LRRM 1215 (1951), and ''disloyal,'' NLRB v. Local

Union No. 1229, International Brotherhood of Electric-

al Workers (Jefferson Standard Broadcasting Co.),

346 U.S. 464, 74 S.Ct. 172, 98 L.Ed. 195 (1953), Mont-

gomery Ward & Co., 108 NLRB No. 152, 34 LRRM
1123 (1954).

And in the House Conference Report (No. 510, 80th

Congress, pages 38-39) it is to be noted thaf unlawful,"

or ''improper," or "indefensible" are the terms used in

referring to concerted acti\dties that were intended to

be left unprotected.

The concerted activities that have been found to

derive no protection under Section 7 have included "hit

and run" strikes. Pacific Telephone Co., supra; Textile

Workers, CIO (Personal Products Corp.), 108 NLRB
No. 109, 34 LRRM 1059 (1954); intermittent work

stoppages. International Union, et al. v. Wisconsin Em-
ployment Relations Board, et al. (Briggs & Stratton),

supra; part time strikes, Honolulu Rapid Transit Co.,

110 NLRB No. 244, 35 LRRM 1305 (1954) ;
partial

strikes, Valley City Furniture Co., 110 NLRB No. 216,
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35 LRRM 1265 (1954) ; N.L.RM. v. Draper Corpo-

ration, 145 F.2d 199 (CA-4, 1944) ; refusals to work on

employer's terms, N.L.R.B. v. Massey Gin & Machinery

Works, Inc, 173 F.2d 758 (CA-5, 1949) ; '^slow downs,"

Elk Lumber Co., 91 NLRB No. 60, 26 LRRM 1493

(1950) ; Phelps Dodge Copper Products Corp,, 101

NLRB No. 103, 31 LRRM 1072 (1952); Textile

Workers, CIO (Personal Products Corp.), supra;

disloyalty, N.L.R.B. v. Local Union No. 1229, Inter-

national Brotherhood of Electrical Workers (Jefferson

Standard Broadcasting Co.), supra; sabotage, Mt.

Clemens Pottery Co., 46 NLRB No. 714, 11 LRRM 225

(1943) ; and violation of employment contract, Wash-

ington National Insurance Co., 64 NLRB 929, 17 LRRM
154 (1945), to mention some.

The terms '

' disloyal, " ^ ^ unlawful, '

'

^

' improper, '" ^ in-

defensible,'' and 'illegal," are broad terms and the

decisions have suggested no particular limitation to

their scope. No case has been found involving circum-

stances that parallel exactly the circumstances in the

instant case, but it is urged with all possible emphasis

that each of these terms applies to the activities that

occasioned Pearson's discharge.

The most recent announcement of the United States

Supreme Court on the subject was in N.L.R.B. v. Local

Union No. 1229, International Brotherhood of Electri-

cal Workers (Jefferson Standard Broadcasting Co.),

supra, discussed both in the majority and minority

Board opinions, the Supreme Court in that case stating

(346 U.S. 464, at 472, 476):
u ^ * ^ There is no more elemental cause for dis-

charge of an employee than disloyalty to his
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employer. It is equally elemental that the Taft-

Hartley Act seeks to strengthen, rather than to

weaken, that co-operation, continuity of service

and cordial contractual relation between employer

and employee that is born of loyalty to their

common enterprise.

a * * ^

^' ^ ^ * It [the employees' conduct] was a con-

tinuing attack, initiated while off duty, upon the

very interests which the attackers were being paid

to conserve and develop. Nothing could be further

from the purpose of the Act than to require an

employer to finance such activities. Nothing would

contribute less to the Act's declared purpose of

promoting industrial peace and stability." (R.

146-7) (emphasis added)

In International Union, et al. v. Wisconsin Employ-

ment Relations Board, et al, (Briggs <Sc Stratton),

supra, the Supreme Court expressed the following view

(336 U.S. 245, at 257) :

'

' In the light of labor movement history, the pur-

pose of the quoted provision of the statute [Section

7] becomes clear. The most effective legal weapon
against the struggling labor union was the doctrine

that concerted activities were conspiracies, and for

that reason illegal. Section 7 of the Labor Relations

Act took this conspiracy weapon away from the

employer in employment relations which affect

inter-state commerce. No longer can any state, as

to relations within reach of the Act, treat otherwise

lawful activities to aid unionization as an illegal

conspiracy merely because they are undertaken by

many persons acting in concert. But because legal

conduct may not he made illegal by concert, it does
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not mean that otherwise illegal action is made legal

by concert/' (emphasis added)

The Court of Appeals for the 8th Circuit in N.L.R.B,

V. Montgomery Ward & Co., Inc, 157 F.2d 487, 496

(CA-8, 1946) said:

''It was implied in the contract of hiring that

these employees would do the work assigned to

them in a careful and workmanlike manner ; that

they would comply with all reasonable orders and

conduct themselves so as not to work injury to the

employer's business; that they would serve faith-

fully and he regardful of the interests of the

employer during the term of their service, and care-

fully discharge their duties to the extent reason-

ably required. " (emphasis added)

The Court of Appeals for the 7th Circuit in C, G.

Conn Limited v, N,L,R,B., 108 P.2d 390, 397 (CA-7,

1939) said:

u * * * jY^ ^^g ^fiQ^j)l^ Iq accept respondent's

argument to the effect that an employee can he on

a strike and at work simultaneously. We think he

must be on the job subject to the authority and
control of the employer, or off the job as a striker,

in support of some grievance. * ^ ^

U -Jf * -x-

''We are aware of no law or logic that gives the

employee the right to work upon terms prescribed

solely by him. That is plainly what was sought to

be done in this instance. It is not a situation in

which employees ceased work in protest against

conditions imposed by the employer, but one in

which the employees sought and intended to con-

tinue work upon their own notion of the terms

which should prevail. If they had a right to fix the
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hours of their employment, it would follow that a

similar right existed by which they could prescribe

all conditions and regulations affecting their em-

ployment." (emphasis added)

The Court of Appeals for the 6th Circuit in Hoover

Co, V. N.L.R.B., 191 P.2d 380, 386 (CA-6, 1951) said:
a ^ ^ ^ The Act does not confer absolute right

upon employees to engage in every kind of strike

or otlier concerted activity ; and the fact that cer-

tain concerted activity is explicitly protected by
the statute, does not mean that improper concerted

activity is also protected. For it is not necessary

that such improper activities be explicitly excepted

from the protection of the statute. The rights set

forth in the Act are not to be considered as includ-

ing the right to commit or participate in unfair

labor practices or unlawful concerted activities;

and the courts have firmly established the rule that

under the provisions of Section 7 of the Act, em-

ployees are not given any right to engage in unlaw-

ful or other improper conduct. International Un-
ion, Auto Workers, v. Wisconsin Employment Re-

lations Board, 336 U.S. 245, 69 S.Ct. 516, 93 L.Ed.

651."

and at page 389

:

a ^ ^ ^ jj^ ^^^ ^^^ ^qIj^(*1 ^ages for his employ-

ment, and, at the same time, engage in activities to

injure or destroy his employer's business.'' (em-

phasis added.)

and at page 390

:

*^0f course, an employee can engage in ^con-

certed activity for mutual aid and protection' even

though it may be highly prejudicial to his em-
ployer, and results in his customers' refusal to deal

with him, just as long as such activity is not a
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wrong done to the company. ^ ^ * It is a wrong done

to the company for employees, while being em-

ployed and paid wages by a company, to engage

in a boycott to prevent others from purchasing

what their employer is engaged in selling and

which is the very thing their employer is paying

them to produce. An employer is not required,

under the Act, to finance a boycott against him-

self.''

Let us examine the course of action identified as the

MAC in light of these statements. Assuming for the

purposes of argument that the ultimate long range

objective of the MAC may have been to obtain higher

salaries or better working conditions for certain in-

dividuals, in the employ of Boeing or in the employ of

some other employer, there can be no doubt but that

the primary intended result of the means used was to

effect severe damage on the Company, while at the

same time employing a technique that would permit all

employees, including the union leaders sponsoring the

action, to continue to dratv pay and retain complete joh

security.

The majority Board opinion glosses over the matter

of the primary intended result of the MAC and the

potential damage to the Company involved therein, and

purports to regard the damage potentially resulting

from the means (MAC) used by SPEEA as meriting

no important consideration. The majority in effect

reasons something like this

:

The means used in a concerted activity and the

consequences resulting from svich means are un-

important and immaterial to the determination of

the ''protected'' nature of the activity. The con-
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certed activity is to be tested on the basis of its

ultimate long-range objectives alone and so long

as those objectives are ^'mutual aid or protection"

or '*to secure other emplo}Tiaent" or ''for purposes

of collective bargaining, '

' the activity is protected

under Section 7 and the means used are of neg-

ligible consequence. (See R. 134-5).

This dubious reasoning would render ''presumptively

lawful and protected" (R. 135) about all of the activi-

ties that the courts have found to be unprotected in-

cluding activities of the type mentioned on page 21

of this brief.* The majority then attempts to substan-

tiate this position by stating

:

"The classic example of a protected concerted

activity—a strike—obviously may result in serious

financial loss to the aifected employer" (R. 135).

The majority Board opinion—in attempting to find

an analogy in the strike (in which the primary intend-

ed result of the means used is to inflict economic damage

As to the Peter Cailler Kohler case (N.L.E.B. v.

Peter Cailler Kohler Stviss Chocolates Co., Inc., 130
F.2d 503 (CA-2, 1942)) cited by the Board majority
in support of this position, the decision is premised
on the idea that an activity can be unprotected only
if it is "unlawful" (a theory long since obsolete, par-
ticularly in view of the decision of the Supreme Court
in the Jefferson Standard case). Moreover, the deci-

sion arose out of occurrences that took place seven
years prior to the amendments to the Act in 1947
which for the first time iin})osed various obligations
upon unions, including the duty to bargain in good
faith and to refrain from the other unfair labor prac-
tices defined in Section 8(b). Further, the employee
discharged in the Peter Cailler Kohler case was not
engaged in any activity, concerted or otherwise, where
the primary intended result of the activity was to
effect damage on the employer.
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upon an employer)—completely overlooks the fact that

such intended result does not involve a simultaneous

attempt to damage the employer severely and draw pay

and maintain job security at the same time. It also

overlooks the fact that in the case of an economic strike

(as distinguished from a strike precipitated or pro-

longed by an unfair labor practice on the part of the

employer) the employer has the right to replace strik-

ers and is under no duty to re-employ such replaced

strikers, N,L,R.B. v. Mackay Radio & Telegraph Co,,

304 U.S. 333, 58 S.Ct. 904, 82 L.Ed. 1381 (1938) ; Sax

V. N,L.R.B., 171 F.2d 769 (CA-7, 1948).

The majority opinion further ignores other vital dif-

ferences between a strike and the MAC plan of action.

A legitimate strike is under the direct control of the

union and can be terminated at the union's instance.

Once such a course of action as the MAC has pro-

gressed to the point where mass terminations have taken

place, the union is without control and cannot re-estab-

lish the normal employment relationship. The em-

ployees have gone. Terminations pursuant to an MAC
type of action are permanent. Absences in connection

with a strike are temporary. The potential ultimate

damages resulting from the activities here involved are

of a magnitude far in excess of those resulting from a

strike, and the former type of damage is largely ir-

reparable.

The majority Board opinion also takes the tack that

'^ There was here in essence only a conditional threat

that some of the Respondent's employees would resign

if the Respondent did not meet the Union's stated bar-
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gaining demands * * * ^' (R. 137). (emphasis added).

The Record simply does not support this statement. At

the time of Pearson's discharge the MAC was organized

far beyond the point of a mere '^conditional threat.''

Arrangements for accommodations and other features

of the plan had been made. Invitations had been mailed

out to 2,800 other firms employing engineers. The in-

vitation sent to these firms in no way indicated that the

holding of the conference was conditional or would be

called off if Union demands w^ere met by the Company.

The letter written by the Union to the Company that

accompanied a copy of the invitation sent to other firms

stated unequivocally: ''This is to advise you that

SPEEA has started and will complete a Manpower

Availability Conference" (R. 493) (emphasis added).

Further, in this case Pearson was not in the position of

an employee who was making a threat or conditional

threat to quit his job ; rather Pearson was in the position

of heading up a plan of action designed to facilitate and

encourage others to leave their employment, while he

at the same time w^as making every possible effort (wit-

ness these proceedings) to retain his job, and to retain

all seniority and other rights in respect thereof, and to

continue to receive his pay check. The right to quit

does not extend to an individual or group the right to

encourage or facilitate permanent terminations. The

difference is fundamental.

The majority Board opinion also contends that the

instant case must be distinguished from the Jefferson

Standard case because the MAC "was directly related

to matters of collective bargaining in issue between the
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Respondent and the Union" (R, 137) and because ''The

vice of the employees' conduct in the Jefferson Stand-

ard " * * case was that it involved a direct attack upon

the employer and its business, unrelated to terms or

conditions of employment or to any matter in issue

between the union and the employer" (R. 138). As-

suming the facts in the instant case and the Jefferson

Standard case were to support such a distinction (we

contend they do not), the importance of such a distinc-

tion is not apparent. The distinction attempted by the

majority amounts to saying that employees can engage

with impunity in any type of concerted activities (al-

though the primary intended result of the means used

is to damage the employer and at the same time stay

on the payroll) so long as the activities ''relate to terms

or conditions of employment or to any matter in issue

between the union and the employer" (R. 138).

Given a situation where employees embark on con-

certed activities the primary intended result of which

is to injure the employer seriously and at the same time

stay on the payroll—why should their conduct be any

more "protected" in the case of publicly condemning

the employer's product as in Jefferson Standard, than

in a case where the union is endeavoring irreparably to

cripple the employer by bringing about a mass exodus

of its employees'? If the reasoning of the majority of

the Board in this respect is followed to its logical con-

clusion, such unprotected activities as refusals to work

overtime, intermittent strikes, and the like would all

achieve the protection of Section 7 because it could be

shown in almost every instance that they were "related
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to terms or conditions of employment or to [some]

matter in issue between the union and the employer.''

Both the activities involved in the instant case and in

the Jefferson Standard case can be regarded as ''related

to terms or conditions of employment" in that they

grew out of bargaining disputes. But to say one ac-

tivity is protected by Section 7 and the other is not,

simply on the basis that the MAC letter of invitation

did not talk about the employer's product and the

handbills in the Jefferson Standard case did, is to apply

a superficial, unsound and entirely unwarranted test of

statutory scope. The vice of the activities in both cases

is that in each instance the primary intended result of

the means used was to effect severe damage on the em-

ployer and at the same time permit and insure to the

employees involved the continuance of their compensa-

tion and the retention by them of complete job security.

Actually, the MAC type of action amounts to a rejec-

tion of the bargaining principle (discussed hereinafter)

and might therefore be said to represent even a more

drastic departure from the objectives of the Act than

do the activities involved in Jeff'erson Standard,
^ ^ ¥r

The Company predicates its argimient in respect of

the scope of Section 7 on the proposition that the ''pro-

tected" nature of concerted activities cannot be tested

solely on the basis of the legality or propriety of the ulti-

mate long range objectives of such activities {i.e., better

wages, better working conditions), but must be tested

in addition on the basis of the propriety of the primary

intended residt of the means used in connection with

such activities, and also on the basis of whether such
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means and such intended result are consistent with the

obligations, including the duty to bargain in good faith,

imposed upon labor organizations by the Act.

Let us examine the primary intended result of the

means used in the instant case. As noted previously,

the MAC was characterized in Union circles as a ''puni-

tive action to reduce the engineering services available

to Boeing''' (R. 33, 478) ; as a ''punitive action to dis-

courage netv hires from coming to Boeing'' (R. 33-4,

478-9) as a means '^to encourage engineers to seek more

suitable employment elsewhere" (R. 368). It was de-

vised as a substitute for a strike (R. 343) ; it was re-

ferred to by the head of the Union as a ^'pressure ac-

tion" (R. 261) ; it was developed as a companion idea

along with such associated proposals as mass refusals

to punch timeclocks, mass refusals to work overtime,

^^arrangement" of simultaneous medical or dental ap-

pointments to bring about sporadic mass absences, in-

termittent work stoppages, union meetings during work

hours, and action calculated to neutralize the Com-

pany's recruitment campaign in various colleges and

universities by discouraging potential new hires from

coming to Boeing for employment (R. 100, 240, 245-6,

334-9, 345-6, 370). The Union was well aware of the

potential damage inherent in the means involved in

connection with the MAC, and anticipated the termina-

tions of engineers in sullic^ent quantities so that the

Company could not operate, or at least operate only

under great difficvilty (R. 357). The Union had advance

notice from the Company of the potential damage in-

volved and of the Company's attitude toward such

course of action (R. 418-9). It was an inherent part
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of the Union's scheme to activate the course of action

at a time when engineers were in short supply (R. 360)

.

As to the magnitude of the potential damage to the

Company involved in activation of the MAC, reference

is made to the testimony appearing on pages 423-427

of the Record, summarized by the Trial Examiner as

follows

:

^'Vice President Logan testified without contra-

diction, and I find, that the Respondent's backlog

of business at its Seattle Division currently stands

at almost an even billion dollars. It involves or-

ders, primarily placed by the United States Air
Force, for items vital to our national defense:

heavy bombers, guided missiles, gas turbines, and
various classified research and experimental proj-

ects. All of the Respondent's projects appear to be

technical—some highly so—and impossible of com-
pletion in the absence of an adequate engineering

staff. Logan estimated that if a substantial num-
ber of the firm's engineers had resigned at the

same time, or within a short period, the Respondent
would have had to suspend one project after an-

other as long as the exodus continued ; he expressed

the opinion—without contradiction—that the firm

would have lost ^millions of dollars' worth of busi-

ness through the forced abandonment of current

projects or their cancellation by the Air Force,

and that it might have taken the Respondent sev-

eral years to recover from such a blow, at a cost

to it of unnumbered millions of dollars. The Vice
President's estimates and opinion have not been
challenged as unreasonable." (R. 103-4).

''In the usual situation, the impact of a strike

upon an employer's operations is both immediate
and total—or, at the very least, significant. Em-
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ployee attrition as the result of a Manpower
Availability Conference miglit not have had the

drastic effects characteristic of a strike situation

at the outset—but there can be no doubt of the

possibility that it might have reached such pro-

portions as substantially to affect the Respondent's

operations. And there can be no doubt, either, that

its harmful results would have persisted far beyond

those properly to be anticipated from a strike of

reasonable duration. If successful, in short, the

MAC could have contributed substantially to a

significant impairment of the Respondent's ability

to operate—which, in the case of engineers, could

have lasted, conceivably, for a notably lengthy

period of time. (There is testimony in the record

—

which has not been disputed—as to the informed

opinion of the Respondent's officials that the suc-

cessful completion of the MAC could have forced

the Respondent to shut down several of its current

projects; that its contracts with the Air Force

might have been cancelled as a result, with im-

mensely significant financial repercussions; and
that the replacement of any experienced engineers

who resigned, in the light of the current engineer

shortage, would have taken as much as several

years. The record shows that the fears of the Re-

spondent in this respect were not articulated to

impress the Board ; they were communicated to the

Union in connection with the Respondent's attempt

to justify its course of conduct with respect to

Pearson's termination. I so find. And the record,

insofar as I can determine, contains no evidence

whatever to warrant an inference that the Re-

spondent's fears were illogical or ill-founded.)"

(R.97-8).

Even a strike has been held to be unprotected where
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it resulted in serious and inordinate financial loss, see

N,L,R,B. V, Marshall Car Wheel & Foundry Co.,

P.2d , 35 LRRM 2320 (CA-5, 1955). There the

striking employees intentionally chose a time for

their walkout so as to create a risk of substantial prop-

erty damage and pecuniary loss to the employer. In

spite of the fact that the damage did not actually result

because the employer was able to alleviate the situation,

the court held the activity unprotected imder the Act.

The court stated

:

''We think the majority of the Board had no

authority to compel reinstatement of those em-

ployees who either participated in, authorized or

ratified the illegal walkout of October 16, 1951.

That the union deliberately timed its strike with-

out prior w^arning and with the purpose of causing

maximum plant damage and financial loss to re-

spondent cannot be denied. Even conceding the

validity of the general principle relied upon, i.e.,

that employees w^ho engage in certain unprotected

activities do not automatically lose their employee

status for remedial purposes under the Act, it

seems to us that the illegitimate nature of this

activity, though taking the form of a concerted

walkout rather than a sitdown strike, renders it

closely akin to that type of irresponsible and un-

protected activity condemned by the Supreme
Court as effectively removing the guilty employees

from statutory protection."

We re-emphasize the basic proposition that a con-

certed activity should not and cannot be deemed pro-

tected by Section 7 of the Act where the primary in-

tended result of the means used is to effect severe

damage on the employer and at the same time permit
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and insure to the employees involved, including em-

ployed union leaders sponsoring the action, the con-

tinuance of their compensation and the retention by

them of complete job security. The potential damage

in the instant case was severe and irreparable. Such

damage was designed to be inflicted on the employer

here in such a way as to preclude the employer from

doing anything but continuing to pay, employ and thus

finance those precipitating, facilitating and encourag-

ing such damage. Such damage was the intended result

of the activities in which Pearson was engaged and

such activities must be regarded as inherently ^im-

proper, " '' disloyal,
'

'
'' indefensible, '

' irreconcilable

with the basic purposes of the Act, and plainly beyond

the scope of Section 7.

2. Pearson's discharge was proper because the activities

for which he was discharged amounted to a refusal

to bargain in good faith on the part of the Union.

Where such conduct as that identified with the MAC
occurs as part of a union's bargaining technique, it

constitutes an ''illegal" course of conduct upon the

part of those involved, in that such conduct fails to

meet the bargaining standards of Sections 8(b) (3) and

8(d) of the Act ; and one so involved is not clothed with

the protection of Section 7.

Sections 8(b)(3) and 3(d) embody the obligations

imposed upon labor organizations to bargain in good

faith with respect to wages, hours and other terms and

conditions of employment, or the negotiation of an

agreement, or any question arising thereunder, and a

failure of a union to meet such obligation is an unfair
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labor practice under the Act. The Trial Examiner re-

frained from determining whether the MAC and the

activities in connection therewith amounted to a failure

to bargain in good faith on the part of SPEEA and thus

a violation of Section 8(b) (3), stating in effect that the

Board should be the first to act on the point involved

(R. 77) . The majority Board opinion makes no mention

of the point (E. 130-145).

It is inconceivable that an activity can be con-

sidered as consistent with the type of good faith bar-

gaining that the Act clearly contemplates, or can be

regarded otherwise than as irreconcilable with the

primary aims of Congress in creating the Act, where

the primary intended result is to create, facilitate and

encourage an exodus and permanent severance of an

employer's employees.

It was the intention of Congress in enacting the 1947

amendments to the Act to enforce the same standards

of bargaining as to labor organizations as were previ-

ously applicable only to employers. In Chicago Typo-

graphical Union, et al. {Chicago Neivspaper Publish-

ers' Association) 86 NLRB No. 116, 25 LRRM 1010

(1949) the Board stated that the statute as amended

imposes upon labor organizations a duty to bargain

^^coextensive" with the duty imposed upon employers.

As mentioned in the Recommended Order (R. 73) the

Board declared therein '^that the provisions of Section

8(d) defining the standard of good faith bargaining

restate, in statutory form, the principles established

under Section 8(5) [of the original statute, relating

to employers]." And in Textile Workers^ CIO (Per-
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sonal Products Corp.), supra, the Board found the

union to be in violation of Section 8(b)(3) where

it had engaged in a series of unprotected harassing

tactics during negotiations, which included organized

refusal to work overtime, unauthorized extension of

rest periods from 10 to 15 minutes, direction of em-

ployees to refuse to work special hours, slowdowns, un-

announced walkouts and inducement of employees of

a subcontractor not to work for the employer. Such

tactics were regarded as ^^an abuse of the union's bar-

gaining powers—irreconcilable with the Act's require-

ment of reasoned discussion in a background of bal-

anced bargaining relations upon which good faith bar-

gaining must rest' * ^ * ." And see remarks of this

Court as to the equal application of the Act to em-

ployers and labor organizations in Davis Furniture

Co. V. N.L.B.B., F.2d , 32 LRRM 2305 (CA-9,

1953).

If such duty to bargain in good faith is coextensive

as to employers and unions alike, consider then the

converse of the situation under discussion where an

employer, during a period of acute unemployment and

while bargaining with a union, publishes plans to move

the work in his plant elsewhere, progressively, until

such time as the union capitulates to his bargaining

position, and then takes the initial steps necessary to

such movement and does everything further that he can

possibly do to carry out such a program. Could there

be any serious doubt but that his actions would be re-

garded as being in violation of Section 8(a) (5) requir-

ing employers to bargain in accordance with the stand-

ards set by the Act? See Precision Fabricators, Inc. v.
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N.L.R.B., 204 F.2d 567, 32 LRRM 2268 (CA-2, 1953)

;

Diaper Jean Mfg. Co,, 109 NLRB No. 152, 34 LRRM
1504 (1954). The MAC amounts to parallel conduct

on the part of a union and should likewise be held to

be a refusal to bargain in good faith.

Again, on the matter of bargaining in good faith,

and in respect of the attempt of the Board majority to

clothe the MAC with the Act's protection by drawing

an analogy between it and a strike, it is to be pointed

out that a strike cannot be regarded as a rejection of

the bargaining principle and the MAC, after it had

passed the ^'threat'' stage and had been activated, must

be regarded as a flagrant rejection of the principle.

A strike, in contradistinction to the MAC type of ac-

tivity, is in no way related to an abandonment of

employment or to an abandonment of the employer,

nor does it even constitute a threat to abandon such

employment. Employees on strike, in effect, say to an

employer : ''We are not leaving you or abandoning you

;

but we are going to absent ourselves from our work,

suffer loss of pay and risk replacement, until our ab-

sence hurts you badly enough to force you to come to

terms. In the meantime you cannot discharge us. When
you do come to terms, we shall be here and ready to go

back to work. Our efforts are directed toivard continu-

ing to work for you and not for someone else; they are

also directed toward working out a contract more to

our liking with you.'^''

Further, it is difficult to understand how a labor

organization can be regarded as conducting the good

faith bargaining required by the Act, on behalf of all
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of the employees in the collective bargaining unit rep-

resented by it, where such organization in connection

with its bargaining activities sponsors a movement de-

signed to eliminate permanently from the unit a sub-

stantial number of those it represents. We do not think

that facilitating and encouraging the exodus of some of

the employees represented, for the possible benefit of

those remaining, is consistent with the statutory duty

of an agent certified to represent all employees in a unit

in dealings with a particular employer. And the facili-

tation and encouragement of permanent group move-

ments of employees from one employer to another is

in itself repugnant to the stability in labor relations

that is a primary objective of the Act. Quoting from

N.L.E.B. V, Brooks, 204 F.2d 899, 907, 32 LRRM 2118

(CA-9, 1953): ^'A primary objective of the Wagner

Act, and to an even greater extent the Taft-Hartley

Act, was stability in industrial relationships."

Even the majority Board opinion includes ''engaging

in conduct which cast[s] doubt on the Union's good

faith at the bargaining table'' (R. 137) as one of the

types of conduct conceded to be unprotected. Certainly

an individual such as Pearson who was the one

primarily in charge of sponsoring, developing and

activating the MAC course of conduct, was so engaged.

3. Pearson was properly discharged for "cause" under

Section 10(c) of the Act.

The right of an employer to terminate an employee

for any cause or no cause, absent any statutory or con-

tractual prohibition, is clear. The following language

from United Electrical Radio and Machine Workers of
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America, et al. v. General Electric Co., F.Supp.

, 35 LERM 2285 (D.D.C. 1954), is typical:

*'An employer's right to employ and discharge

whom he pleases, in th.e absence of any statutory

or contractual provision is unquestioned. As the

Court of Appeals, 10th Circuit, said in Odell v.

Humble Oil and Refining Co., 201 F.2d 123, 128,

Cert, denied 345 U.S. 941, 942, 97 L.Ed. 1367.

'' *It is the universally recognized rule that in

the absence of a contract or statutory provisions

an employer may discharge an employee without

cause or reason or for any cause or reason, (citing

cases) * ^ ^ .'
"

The Act upon which these proceedings are based

specifically preserves the right to discharge for cause.

Quoting from the same decision

:

''In the Labor-Management Relations Act of

1947, 29 U.S.C. 141, et seq., the right of the me-
ployer to discharge for cause was specifically pre-

served by a provision in Section 10(c), 29 U.S.C.

160(c) to the effect that

Hi ^ ^ * -^^ order of the Board shall require the

reinstatement of any individual as an employee

who has been suspended or discharged, or the pay-

ment to him of any back pay, if such individual

was suspended or discharged for cause. ^ ^ * '
''

(emphasis added).

The majority Board opinion contains no mention of

this section of the Act.

If Pearson had acted alone and on his ovm in induc-

ing and encouraging employees to leave the Company's

employ, in soliciting 2,800 firms to hire the Company's

employees, in representing himself as a ''Licensed and
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Bonded Employment Agent ' V (E. 489) to carry out

such objective, and in setting up and carrying forward

the elaborate preparations to bring this about that were

part of the MAC plan, surely there could be no serious

question as to an adequate basis for discharging him

for '

' cause.
'

'

In N.L.R.B. V, Metal Mouldings Corp., 12 LRRM 723

(CA-6, 1943), an employee was discharged for recruit-

ing employees for another employer. Although the de-

cision is not entirely clear on the point, it indicates that

the court regarded the recruitment of employees for a

competing employer as a justifiable cause for discharge.

If a discharge is properly one for ^'cause^^ it does not

become any less so simply because more employees than

one are engaged in the activities that occasioned the

discharge. The Supreme Court stated in International

Union, et al. v. Wisconsin Employment Relations Board

et ah, (Briggs & Stratton), supra, 336 U.S. at 258 : ^'But

because legal conduct may not be made illegal by con-

cert, it does not mean that otherwise illegal action is

made legal by concert. '' And more recently in N.L.R.B,

V. Local Union No. 1229, International Brotherhood of

Electrical Workers {Jefferson Standard Broadcasting

Co.), supra, the Supreme Court stated at 473-4:

'^Congress, while safeguarding, in §7, the right

of employees to engage in ^concerted activities for

the purpose of collective bargaining or other mu-
tual aid or protection, ' did not weaken the under-

lying contractual bonds and loyalties of employer

and employee. The conference report that led to

the enactment of the law said

:

u
^[I'Jhe courts have firmly established the rule

that under the existing provisions of section 7 of
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the National Labor Relations Act, employees are

not given any right to engage in unlawful or other

improper conduct ^ * *
.

a i * * ^

a i ^- * * Furthermore, in section 10(c) of the

amended act, as proposed in the conference agree-

ment, it is specifically provided that no order of

the Board shall require the reinstatement of any

individual or the payment to him of any back pay
if such individual was suspended or discharged for

cause, and this, of course, applies with equal force

whether or not the acts constituting the cause for

discharge tvere committed in connection with a

concerted activity.' HR Rep No, 510, 80th Cong,

1st Sess 38-39/' (emphasis added.)

CONCLUSION

In conclusion, we urge adoption of the views ex-

pressed in the dissenting Board opinion as reflecting,

when compared with those of the majority opinion, a

far more searching and realistic characterization of the

activities involved in this case, and as properly articu-

lating the basic objectives of the Act as applied to such

activities

:

^^The Trial Examiner concluded—and the ma-
jority does not dispute this conclusion—that the

Union's activity, in seeking to facilitate the resig-

nations of a substantial number of the Respond-

ent's engineers, could lici v3 caused substantial dam-

age to the Respondent's business. Moreover, con-

trary to the assertion of the majority, such damage
cannot be equated wdth the losses potentially in-

herent in a strike; for the damage caused by the

Union's activities w^ould have resulted from a per-

manent severance of the employer-employee rela-
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tionship and not, as in a strike, from the mere tem-

porary cessation of work. Pearson sought both to

participate in the Union's activity and to continue

to draw his pay from the Respondent. The Re-

spondent discharged him because it did not believe

it was required to finance such an injury to itself

by continuing on its payroll an employee engaged

in activities designed to induce other employees to

sever their employment relationship. The Re-

spondent's belief, in our opinion, was correct, and

its action was wholly within its rights.

u * * * ^g ^^g ^^^ here concerned with the legit-

imacy of the Union's objectives, but rather with

the illegitimacy of the means by which the Union

sought to achieve those objectives. The Manpower
Availability Conference was not a gathering to-

gether in concert of employees in order to compel

the grant of a bargaining demand by a temporary

refusal to work; it was, rather, an employment

agency operated under the aegis of the Union for

the purpose of causing the permanent severance of

the employment relationship. Such activity is the

antithesis of the purposes of the Act, which seeks to

strengthen the bonds of cooperation between em-

ployer and employee. It is equally as disloyal,

equally as injurious to the employer's business,

and equally as disruptive of industrial peace and

stability, as the conduct which was condemned in

the above-cited cases [N.L.R.B. v. Local Union No.

1229, International Brotherhood of Electrical

Workers {Jefferson Standard Broadcasting Co,)

and Hoover Co. v. N.L.R.B., supra]. Because it

was conceived and utilized for purposes opposed

to the purposes of the Act, the activities of the

Manpower Availability Conference derive no pro-

tection from the guarantee of Section 7 of the Act.
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The Respondent's discharge of Pearson, because

of his participation in such an unprotected activity,

was accordingly not unlawful, and we would there-

fore dismiss the complaint in its entirety.'' (R.

145-8).

Respectfully submitted,

HOLMAX, MiCKELWAIT, MaRION,

Black & Perkins

Deforest Perkins

William M. Holman
Robert S. Mucklestone
Attorneys for Petitioner.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14540

Boeing Airplane Company, a Corporation, petitioner

V.

National Labor Eelations Board, respondent

ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCEMENT
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD

brief for the national labor relations board

jurisdiction

This case is before the Court upon the petition of

Boeing Airplane Company to review and set aside a

portion of an order of the National Labor Relations

Board (R. 143-145, 148-150) ^ issued against peti-

tioner on September 30, 1954, following the usual

proceedings under Section 10 (c) of the National

Labor Relations Act (61 Stat. 136, 29 U. S. C, Sec.

151, et seq,),' In its answer (R. 162-164) the Board

has requested enforcement of its order. This Court

^ References to portions of the printed record are designated

"R." References preceding a semicolon are to the Board's find-

ino^s ; succeeding references are to the supporting evidence.

^ The ])ertinent statutory provisions are reprinted as an Ap-
pendix at pp. 22-25, infra.

(1)



has jurisdiction under Section 10 (e) and (f) of the

Act, the unfair labor practice having occurred at Seat-

tle, Washington, within this judicial circuit.' The

Board's decision and order are reported at 110 N. L.

R. B. No. 22.

COUNTERSTATEMENT OF THE CASE

I. The Board's Findings of Fact and Conclusions of Law

Briefly, the Board found that the Company violated

Section 8 (a) (1) and (3) of the Act by discharging

employee Charles Robert Pearson because of his

efforts on behalf of the Seattle Professional Engi-

neering Employees Association, herein called the

Union, in organizing the Manpower Availability Con-

ference, whose nature is explained in detail on pp.

3-5, infra. The facts, which are virtually undisputed

but are not fully stated in the Company's brief, are

summarized below.

A. The Company and the Union bargain to an impasse concerning wages

Since 1946, the Union has represented a unit of

employees in the Company's Engineering Division

under a series of collective bargaining agreements

(R. 27; 386-387). Beginning in April 1952, the Com-

pany and the Union participated in a number of bar-

gaining meetings in an effort to agree upon a contract

to replace the one which was about to expire (R. 27-

30, 131; 268-269, 287-294). The negotiations con-

^ Petitioner, Boeing Airplane Company, is a Delaware corpora-

tion which manufactures aircraft and aircraft parts. Its opera-

tions in the State of Washington involve substantial shipments

to and from points outside Washington. No jurisdictional issue

is presented (R. 26 ; 7, 14)

.



tinued after the expiration of this contract, about

August 21, but the parties were unable to reach a new-

agreement (R. 29-30, 131; 293, 387-388, 393, 526-527).

A major subject of controversy was wage rates; the

Union finally took the position that the employees

should receive a 13.5 percent increase, while the Com-

pany offered only a 6 percent increase (R. 28-29, 131

;

288-289, 311-312, 314-316, 393, 524).

B. The Union attempts to organize a Manpower Availability Conference

/. The nature and purposes of the Manpower Availability Conference

The Union believed that its position in bargaining

with the Company was appreciably weakened by a

^^Gentlemen's Agreement" between the Company and

other aircraft manufacturers that none of them would

hire any engineer employed by any of the others with-

out the consent of his present employer (R. 132 ; 303,

307, 355-356, 359, 366-368, 433-435, 503-511). The

Union had been unable to induce the Company to

abandon this ^'Gentlemen's Agreement" (R. 308-309).

When the Union found itself unable to obtain a satis-

factory wage increase through the negotiating process,

the Union's Action Committee, whose function was

to consider plans to strengthen the Union's bargain-

ing position, made a report to a union membership

meeting suggesting that the Union organize a **Man-

power Availability Conference" (herein called the

MAC or the Conference) whose nature is described

below (R. 31-32; 258-259, 368-369).' The members

*The Company contends that several other types of pressure

suggested by the Action Committee, if adopted, would have con-

stituted unprotected activity. This contention is obviously imma-
terial, since these recommendations were never approved either



attending the meeting approved the suggestion and

instructed the Executive Committee to distribute

copies of the report to the membership (E. 31-32;

259-263). The Executive Committee mailed a copy

of the report to each member of the Union, together

with a questionnaire as to his views on the proposal

(R. 31-32; 209, 262, 477-482). About 40 percent of

the membership filled out the questionnaire, and about

97 percent of them either favored the proposal or

expressed no objection thereto (R. 35-36; 209-212).

The scheme suggested in the report may be sum-

marized as follows:

The MAC was conceived as a ^^market place" where

engineers presently employed by the Company could

meet with other employers and possibly obtain offers

of more desirable employment (R. 32, 132; 209, 477).

By using personal data submitted to the Union by

participants in the MAC, the Union was to obtain

the names of other employers interested in hiring

engineers presently employed by the Company (R. 33

;

209, 478). The Union was to arrange for a series of

conferences at which employee participants in the

MAC might meet with the prospective employers

located by the Union (id.). The employees inter-

viewed were to inform the Union of any differential

between their present salaries and those offered by

prospective employers (id,).

by the Executive Committee, which is responsible for effectuating

union policy (K. 256), or by the Union itself (R. 334-335, 346,

261-262, see 477-482), and none of the allegedly unlawful sug-

gestions was ever put into effect (R. 370-372) . The Action Com-
mittee was a planning committee only (R. 331).



The Union hoped that this plan, if successful, would

(1) put pressure on the Company to offer additional

salary increases in the belief that, if it did not, many

of its present engineers would quit; (2) help the

Union to discover the ^Hrue market price for En-

gineers," particularly in view of the effect of the

^^Gentlemen's Agreement'' (see p. 3, supra) ; and

(3) help engineers desiring to leave the Company's

employ to obtain the best competitive offer (R. 32-33,

132 ; 209, 265-267, 366, 477-478)

.

2. Pearson*s participation in the MAC

Prior to receiving the returned questionnaires, the

Executive Committee appointed a special Manpower

Availability Conference Committee (herein called the

MAC Committee) to plan and initiate the conference

(R. 36; 195). Charles Robert Pearson, an engineer-

ing designer employed by the Company, was named as

chairman of the MAC Committee (id.). On the

basis of the response to the questionnaires, the Union

informed the Company that more than 500 engineers

were willing to attend the Conference, but the Com-

pany submitted a final wage offer substantially less

than the Union's final demand (R. 288-289, 293-294,

311-312, 314-316, 393, 524). The Executive Commit-

tee then instructed Pearson to obtain a local city

license to conduct an employment agency (R. 43 ; 201-

202, 369).^ Pearson obtained this license in January

* The MAC Committee felt that such a license was unnecessary,

but decided to obtain the license to remove any possible doubt as

to the legality of the MAC (K. 43; 200-201). The hcense was
issued in Pearson's name, since the Union, being neither a person,

a partnership, nor a corporation, was not qualihed under the appli-

cable city ordinance to obtain a license in its own name (R. 202).



1953 (R. 43; 202). At about the same time, the MAO
Committee, headed by Pearson, drafted a letter of

invitation to the Conference, to be sent to about 2,800

employers of engineers throughout the country, whose

names had been compiled and submitted to him by a

subcommittee of the MAC Committee (R. 43, 132;

486-489, 197). The Executive Committee approved

this letter, and it was sent out under the Union's

letterhead and over a facsimile of Pearson's signature

(R. 43, 132, 112-115; 218-219, 221, 486-491). A copy

of this letter was sent to A. F. Logan, the Company's

vice president in charge of industrial relations, with

a covering letter signed by the chairman of the

Union's Executive Committee (R. 43, 133; 225, 493-

494). The letter to the Company asserted that the

Union was conducting the conference *Ho obtain data

on the true market value of engineers with various

amounts of experience" and ^Ho provide members with

improved opportunities to bargain for their services"

(R. 43-44, 133; 225, 493). The letter stated, ^^Our

membership has requested [the Union] to restore the

freedom and privacy of engineers who seek to improve

their situations by changing employers" (R. 44; 225,

493)
.«

3, The discharge of employee Pearson because of his activity in connection

with the MAC

Immediately upon reading the material forwarded

to him by the Union, Company Vice President Logan

^ Almost 90 percent of the enginers indicating on their question-

naires that they desired to leave the Company's employ had
asserted that they wished not to disclose their intention to the

Company (R. 35; 210-212).



recalled Pearson from a tour of duty out of town and

summoned him to Logan's office (R. 45; 225). In

response to a direct inquiry, Pearson admitted that

the facsimile signature on the letter was his own (R.

45; 226, 232, 494). However, he refused to answer

Logan's repeated inquiries as to whether he was a

* licensed and bonded employment agent" in the ab-

sence of ^^appropriate members" of the Union, on the

ground that the matter directly concerned his activ-

ities on behalf of the Union (R. 45-47; 232, 410-411,

494-496). Logan concluded the interview by stating

(R. 47-48; 232, 497-498):

We will * * * make the decision that your

work as an employee at Boeing would be en-

tirely too greatly impaired by your outside

activities as an employment agent, and we are

therefore unwilling to permit you to continue

such activities and remain in our employ.

Pearson observed in reply (R. 48 ; 232, 398) :

Whereas the timing of this action is definitely

connected with our release of the manpower
availability conference invitations in behalf of

the [Union], this action can only be inter-

preted as being a retaliatory action against the

[Union] and discrimination against me person-

ally and retaliation against my legitimate union

activities.

Pearson later received a termination notice from

the Company attributing his discharge to ^^ Refusal

to answer questions relative to outside activities as

employment agent" (R. 48; 234, 499-500).

During subsequent negotiations between the Com-

pany and the Union concerning Pearson's discharge,
333607—55-
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the Company by letter informed Pearson that he had

been discharged because the Company felt that the

MAC would cause a number of engineers to leave the

Company's employ and would also lessen the Com-

pany's ability to obtain new engineers, '* resulting in

serious damage to the Company" (R. 50-52; 236, 393,

500-503,541-544).

Early in February, the Union informed the Com-

pany that it was abandoning the MAC owing to insuffi-

cient interest on the part of prospective employers

(R. 53, 134; 402). By letter dated March 2, pursuant

to the Union's request, the Company offered to rein-

state Pearson, noting, however, that the MAC had

been unsuccessful and its revival was not anticipated

(R. 53-54; 322-323, 514). Pearson accepted the offer

and has been working for the Company since March

17,1953 (R. 54; 134; 237).

C. The Board's conclusions

The Board concluded that, as the Company admitted

in its answer (R. 15-16), the Company discharged

Pearson because of his activities in connection with

the MAC (R. 133). The Board, Members Beeson and

Rodgers dissenting, found that the MAC constituted a

union and concerted activity protected by Section 7 of

the Act, and that therefore Pearson's discharge for par-

ticipating therein violated Section 8 (a) (1) and (3) of

the Act (R. 131-140).

II. The Board's Order

The Board's order (R. 143-145, 148-150) requires

the Company to cease and desist from discouraging

membership in any labor organization by discriminat-



ing against its employees, or from in any like or re-

lated manner interfering with, restraining, or coercing

its employees in the exercise of their organizational

rights. Affirmatively, the Company is required to

make Pearson whole for any loss of pay he may have

suffered by reason of the discrimination against him,

and to post appropriate notices.

SUMMARY OF ARGUMENT

The MAC was admittedly union activity or con-

certed activity within the literal language of Section 7.

The issue is whether it was such improper activity as

to fall outside the protection of that Section.

When the Company refused to meet the Union's

wage demands, the Union in effect said to the em-

ployees, ^^Our efforts to get you a satisfactory wage

having failed, we will put those who wish to change

jobs in touch with other employers." This in essence

was the MAC. It was not misconduct, invasion of

property or contract rights, violation of law, or dis-

paragement of the employer's product—all of which

may be unprotected concerted activities. It was, on the

contrary, an attempt to restore fair competition for

labor, and it ^^harmed" the Company only by exposing it

to the hazards which it would encounter if it paid lower

wages than other employers of engineers.

Since the MAC existed for lawful union purposes

and did not invade the Company's rights, it fell w^ith-

in the spirit as well as within the letter of Section 7,

and a discharge for MAC activity therefore violated

the Act.
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ARGUMENT

The Board properly concluded that the activity for which the

Company discharged Pearson was protected by the Act

A. Introduction—the issue defined

Since petitioner concedes that it discharged Pearson

because of his activity in the MAC, this case presents a

single narrow issue: was the MAC a union or con-

certed activity protected by Section 7 of the Act/

Moreover, since the MAC was concededly a union ac-

tivity undertaken by the employees acting in concert,

Pearson's activity manifestly fell within the literal

language of Section 7. We agree with petitioner,

however, that not all "concerted" or "union" activity

is protected by Section 7. The issue in this case,

therefore, reduces to this question : did the Board cor-

rectly conclude that the conduct in this case was not

so improper as to forfeit the protection which Section

7 presumptively affords to concerted activity? We
shall show that the MAC fell within the spirit as well

as within the letter of Section 7, and that it did not

contain the elements which have led the courts to deny

protection to certain concerted activities.

^ The subsidiary issues raised in the Company's brief as to

"refusal to bargain" (Br., pp. 40-44) and discharge for "cause"

(Br., pp. 44-47) are not, on proper analysis, separate from the

main question. If, as we contend, Pearson's activity was pro-

tected by Section 7, it did not constitute an unlawful refusal to bar-

gain and his discharge for engaging therein was not for "cause."

If, on the other hand, Pearson's activity was not so protected, it is

unnecessary to decide whether it involved his union in a violation

of Section 8 (b) (3), for it is well settled that an employer may
discharge an employee for any reason other than for engaging in

an activity protected by the Act.
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B. The MAC did not fall within the class of "improper" concerted activities

which have no statutory protection

The Company, conceding as it must that the MAC
was a concerted or union activity, contends that the

activity was ^'unlawful,'' ^'illegal,'' "improper,'' ^'in-

defensible," and '^ disloyal" within the meaning of the

decisions holding that such activity forfeits the pro-

tection otherwise extended by the statute. The Com-

pany urges that those are "broad terms," that ''the

decisions have suggested no particular limitation to

their scope" and that "each of these terms applies"

to the MAC (Brief, p. 26). Before discussing the

cases on which the Company relies, it would seem

appropriate to restate just what this "illegal, dis-

loyal, indefensible, etc." conduct was:

The Union had vainly sought a satisfactory wage

increase. Confronted with the Company's firm re-

fusal, the Union in effect said to the employees, "We
cannot obtain a satisfactory wage increase. We sug-

gest that those who care to do so try to obtain better

jobs elsewhere. We know you are hampered by the

'Gentlemen's Agreement,' but we will help put you

in touch with other employers." This is the conduct

which petitioner characterizes as "illegal, disloyal,

unlawful, improper, and indefensible.

"

The cases cited by petitioner at page 25 of its brief

represent a fair sampling of the type of concerted

activity from which the courts and the Board have

withheld statutory protection. The leading decision

is the Fansteel case ^ where an unlawful violent sit-

down strike was held outside the protection of the

« N. L, R. B, V. Fansteel Metallurgical Co., 306 U. S. 240.



12

Act. Similar rulings have been repeatedly made

where employees engaged in violence, committed

actionable wrongs such as breach of contract, or other-

wise invaded property rights or personal rights.

Manifestly this line of decisions has no bearing on the

peaceful, lawful action involved in this case.^ Peti-

tioner places particular reliance, however, on five

cases '° in which the concerted activity held rnipro-

tected did not involve an actionable wrong, and to

those cases we now turn/^

The inapplicability of the Conn and Ward cases

appears from the very excerpts quoted by the Com-

pany. In Conn the employees in defiance of instruc-

tions refused to work certain overtime hours, and in

Ward they refused to work on certain materials. In

® Even treating the MAC as an attempt to induce the employees

to quit, this is not a tort since the employees' contracts of employ-

ment were terminable at will. Porter v. King County Medical

Society, 58 P. 2d 367, 370, 186 Wash. 410. Furthermore, the con-

duct was legally justified since it was motivated by a desire to

improve wages. Imperial Ice Co. v. Bossier, 112 P. 2d 631, 632-

633, 18 Cal. 2d 814.

^0 N. Z. R, B, V. Local Union No. 1229, 346 U. S. 464 (referred to

by the Company and hereinafter as the ''^Jefferson Standard?'^

case)

;

International Union UAW v. Wisconsin Employment Rel. Bd.^

336 U. S. 245 (hereinafter ''Wisconsin'' case)

;

N. L. R. B. V. Montgomery Ward & Co., 157 F. 2d 486 (C. A. 8)

(hereinafter ''Ward'' case)
;

C. G. Conn, Ltd. v. N. L. R. B., 108 F. 2d 390 (C. A. 7) (herein-

after "Conn" case)

;

Hoover Co. v. N. L. R. B., 191 F. 2d 380 (C. A. 6) (hereinafter

^'Hoover" Q,^'^^).

" This is not to say that "every law violation * * * by striking

employees brings their status within * * * Fansteel * * *."

N. L. R. B. V. Cambria Clay Products Co., 215 F. 2d 48, 54

(C.A.6).
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both cases the refusal of the employees to do the di-

rected work was analogous to a sitdown or slowdown,

crippling the employer's production. In the instant

case there is no suggestion that the employees failed

to perform any task petitioner assigned them, or that

the MAC adversely affected production.

The Wisconsin case is quoted at petitioner's brief,

pp. 27-28, for the freely conceded proposition that

* illegal action is [not] made legal by concert." In

that case the employees engaged in 26 ^^ surprise"

walkouts, for no stated demands, within five months.

The Supreme Court, noting that the employer had

not discharged the employees for this conduct, sus-

tained the view of the state labor board that this

activity was ^^ similar to the sit-down strike * * *

and to * * * labor violence." See U. A, W. v.

O'Brien, 339 U. S. 454, 459, explaining the Wisconsin

decision.

Both the Hoover and the Jefferson Standard cases

involved action by the employees designed to destroy

their employer's market. In Jefferson Standard the

employees circulated handbills attacking the quality

of their employer's services, and in Hoover the em-

ployees requested potential customers to boycott the

employer's product.'^ Thus in Hoover, the Sixth Cir-

cuit recognized that *^of course, an employee can

engage in 'concerted action for mutual aid and pro-

tection' even though it may be highly prejudicial to

^^ The actual holding in Hoover was that the boycott was inci-

dental to a strike which was inherently unlawful. See the dis-

cussion of the case in N. L. R, B. v. Electronics Equipment Co.^

194 F. 2d 650 (C.A.2).
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his employer, and results in his customers' refusal to

deal with him, just so long as such activity is not a

wrong done to the company/' (191 F. 2d at 390).

[Emphasis supplied.] But, the court added (iiid,) :

It is a wrong done to the company for em-

ployees, while being employed and paid wages

by a company, to engage in a boycott to prevent

others from purchasing what their employer is

engaged in selling and which is the very thing

their employer is paying them to produce. An
employer is not required, under the Act, to

finance a boycott against himself.

Similarly in Jefferson Standard the ^'disloyalty'' con-

demned by the Supreme Court was a public disparage-

ment of the commodity the employer sold. Moreover,

in the latter case the Supreme Court emphasized that

the antiemployer literature was totally imrelated to

the labor dispute.

Manifestly the conduct of the employees in the

instant case is a far cry from the boycotting and dis-

paragement of product involved in the cases relied

on. Here the employees were exercising nothing more

than their right to obtain better employment, either

from Boeing or from other employers. Cf . Pollock v.

Williams, 322 U. S. 4, 18, where the Supreme Court

observed that ''the defense against oppressive hours,

pay, working conditions or treatment is the right to

change employers." If any harm was visited on the

employer here, it was not because the employees at-

tacked his product or interfered with his selling; it

was solely because he was not meeting the competition

of other employers in the labor market.
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Petitioner purports to find in the cases it relies on

an underlying principle that employees cannot engage

in concerted activity potentially harmful to the em-

ployer's economic interests while continuing to draw

pay from him. We submit that analysis of the decisions

reveals the falsity of this proposed touchstone. In the

first place, the entire line of decisions stems from the

Fansteel case, where the employees had in fact gone on

strike, but were nonetheless held outside the protection

of the Act because of their invasion of the employer's

property rights. The fundamental test in the '*mis-

conduct" cases is not whether the employees are con-

tinuing to draw pay but whether their misconduct is

of a violent or otherwise serious character. Con-

versely, the attack on the employer's product in Jef-

ferson Standard would have been grounds for dis-

charge even had the employees who participated in the

attack been on strike at the time. Moreover, petition-

er's ^ touchstone" proves too much, for concerted

activity is normally protected by the statute whether

or not the employees engaging therein have gone on

strike. Perhaps the most typical example is pre-

strike activity itself. Obviously the statutory protec-

tion extends to employees who, while still drawing pay,

urge that they and their fellow employees should go

on strike. Similarly, organization of a union raises a

threat of potential harm to the employer's economic

interest, but an employer could not lawfully discharge

an employee for lawful organizing activity merely be-

cause the employee did not go on strike while conduct-
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ing his campaign.'^ In short, the
^ ^touchstone" for

determining whether concerted activity is outside the

protection of the Act is to be found not in whether the

persons engaged therein are drawing wages from the

employer nor in whether the activity may result in

economic harm to the employer, but in whether the

activity results in an invasion of the employer's rights

in a manner unrelated to the legitimate objectives of

employee concerted activity—e. g., violent conduct,

destruction of property, refusal to perform assigned

tasks, disparagement of employer's product.'* As

Judge Learned Hand stated for the Second Circuit in

N. L, R. B. V. Peter Cailler Kohler Co., 130 F. 2d

503, 506,"

13 Cf . N. L. R. B. V. Southern Pine Electric Coop., 35 L. E. E. M.
2531 (C. A. 5, February 4, 1955), enforcing 104 K L. E. B. 834,

840-842, where the court recognized that the protection of Section

7 extended to employees who threatened to quit unless their

employer met their wage demands.
" Cf . RepuUic Aviation Corp. v. N. L. R. B., 324 U. S. 793, 798,

recognizing that the rights protected by Section 7

"are not unlimited in the sense that they can be exercised

without regard to any duty which the existence of rights in

others may place upon employer or employee. Opportunity

to organize and proper discipline are both essential elements

in a balanced society."

Congress entrusted to the Board "the function * * * to weigh

the conflicts which arise from time to time out of the exercise of

those rights and to determine in each case whether the interest of

the employees or the employers should be held paramount."

N. L. R. B. V. Illinois Tool Works, 153 F. 2d 811, 816 (C. A. 7).
1^ Contrary to the suggestion in the Company's brief (p. 31),

the Peter Cailler Kohler doctrine was unaffected by the 1947

amendments, and the case was cited with approval as recently as

N. L. R. B. V. Local Union No. 1229, 346 U. S. 464, 475, and Radio

Officers Union v. N. L. R. B., 347 U. S. 17, 40n, as well as in the

Hoover case, 191 F. 2d at 390.
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[many] union activities may be highly prej-

udicial to its employer; his customers may re-

fuse to deal with him, he may incur the enmity

of many in the community whose disfavor will

bear hard upon him; but the statute forbids

him by a discharge to rid himself of those who
lay such burdens upon him. Congress has

weighed the conflict of his interest with theirs,

and has pro tanto shorn him of his powers.

In the instant case the record leaves no room for

doubt that the MAC was created to serve a legitimate

union purpose (cf. n. 9, p. 12, supra). Basically the

MAC was conceived by the Union as a means of fur-

thering its lawful demands, made in the course of

collective bargaining, that the Company grant a wage

increase. It is, of course, elementary economics that

wage rates (i. e., the ^^price" of labor) are in large

part controlled, like other prices, by the laws of sup-

ply and demand. In the instant case the Company

had the advantage of the *^ Gentlemen's Agreement,"

which operated to curtail the normal mobility of the

labor market and accordingly strengthened the Com-

pany in its bargaining position. The Union sought

to offset this factor by increasing the number of job

opportunities through the MAC. Had the MAC suc-

ceeded, the increased demand for and decreased supply

of labor would have bolstered the Union's wage de-

mands.

A second, closely related purpose of the MAC was

to help the Union discover the ^Hrue market price

for engineers" (supra, p. 5). Manifestly if other

employers of engineers were paying higher wages than

the Company, this fact and the precise level of those
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wages would be of substantial value to the Union in

its bargaining with the Company.

A third purpose of the MAC was to serve engineers

who desired to leave the Company's employ by making

it easier for them to get other employment. This, of

course, is a most elementary form of concerted activ-

ity for mutual aid, and is the direct counterpart of

the employers' ^'Gentlemen's Agreement." The Com-

pany argues that the Union's purpose was to make the

employees dissatisfied with their jobs.'^ This conten-

tion overlooks the basic fact that, quite apart from

the MAC, the normal monthly turnover in the in-

dustry was close to 3 percent, so that the Union was

necessarily and properly concerned with finding jobs

for those of its members who desired to move." The

MAC actually did not aggravate this problem, for the

record shows that only 96 engineers expressed a desire

to leave the Company's employ, exactly 2.7 percent of

the Company's 3,500 engineers (R. 210-211, 388).

Moreover, many unions regularly operate as a sort

of '*employment agency," referring their members to

employers who indicate a need for labor. This Court

is familiar with the hiring hall practices in the build-

^^ The Company's statement that Pearson "was making every

possible effort * * * to retain his job" (Br., p. 33) fails to take

into consideration the fact that Pearson's efforts to obtain a

better job were frustrated by the "Gentlemen's Agreement." See

E. 508.

"During the calendar year 1953, the average "quit rate" of

employees in the aircraft industry was 2.7 per 100 employees per

month. Bureau of Labor Statistics, United States Department of

Labor, Monthly Labor Review, July 1952 to April 1953, inclusive,

Table B-2 in the appendices to each issue.
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ing construction and stevedoring industries.'* In

those industries a dissatisfied employee may quit his

job with the Imowledge that his union will refer him to

another employer. Accordingly, insofar as the MAC
sought to make other job opportunities available to dis-

satisfied employees, it was engaging in legitimate union

activity.

The Company stresses the fact that the Union

itself stated as a final reason for sponsoring MAC
^^punitive action to reduce the Engineering services

available to Boeing'^ (R. 478). In the context of this

case the term ^^ punitive action" meant nothing more

than the infliction of economic hardship on Boeing

for its failure to meet competitive wage standards.

If the employees had struck in support of their wage

demands, this too would have been ^^ punitive action"

against Boeing; indeed the damage to Boeing would

have been far greater than that resulting here. And
it is no answer for Boeing to state that it could have

replaced strikers, for it was equally free to replace

any employee who vacated his Boeing job as a result

of MAC. Moreover, the employees felt compelled by

the ^'Gentlemen's Agreement" to restore a free labor

market, and the MAC was '^punitive" in the sense

that it "punished" Boeing for its role in restricting

employment opportunities.'® In essence the MAC was

'' See, e. g., N. L. R. B. v. Sioinerton di Walherg, 202 F. 2d 511,

certiorari denied, 346 U. S. 814; N. L. R. B. v. International Long-

nhoremenh Union^ 210 F. 2d 581.

^^ It is not necessary to find that the "Gentlemen's Agreement"
was an unlawful restraint. But cf. the order of the Federal

Trade Commission in Union Circulation Co.^ 23 Law Week 2407,

citing Anderson v. Shipowners Assn., 272 U. S. 359. It is like-
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'^punitive" only in the sense that it exposed the Com-

pany to competition for the services of its employees,

and penalized the Company for failing to meet that

competition. This ^^ punitive action," we submit, is

an inherent part of a system of private enterprise.

Finally, the Company attacks the MAC as illegal.

As we have already observed, the MAC did not con-

stitute a tort under applicable Washington law (p. 12,

n. 9, supra). Petitioner's contention (Br. p. 36)

that other Union proposals, never brought to fruition,

were unlawful, sheds no light on the legality of

the tactics eventually adopted by the Union. And,

contrary to petitioner's suggestion (Br., p. 42), neither

an employer nor a union is guilty of a refusal to

bargain merely because it invokes its right to lockout

or to strike in a good faith attempt to enforce

legitimate economic objectives. See Leonard v. N. L.

R. B., 197 F. 2d 435, 441 (C. A. 9) ; Mount Hope

Finishing Co. v. N. L. B, B,, 211 F. 2d 365, 371

(C. A. 4) ; Brown McLaren Mfg. Co., 34 N. L. R. B.

984, 1005-1006.^°

In short, the MAC existed for the lawful purpose

of furthering the economic interests of the employees

wise irrelevant that the Union may have misconceived the effect

of the "Gentlemen's Agreement." Of. N. L. E. B. v. Machay
Radio <& Tel. Co,, 304 U. S. 333, 344.

^° We do not understand petitioner's contention that the Union
was acting unlawfully because it was not representing all the

employees in the bargaining unit when it fostered the MAC.
Participation in MAC was available to all employees, and its pur-

pose was to better the lot of both those employees who desired to

change employment and those who desired to remain in Boeing's

employ.
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in the bargaining unit. It involved no invasion of the

employer's property or contract rights, no public dis-

paragement of his product, no unlawful action by the

employees. Insofar as it threatened to harm the em-

ployer, it did so only as a legitimate economic weapon,

exposing him to the competition of other employers who
paid better wages. Hence, the employees who, like

Pearson, participated in the MAC were engaging in a

union or concerted activity within the protection of the

Act, and could not lawfully be discharged therefor.

CONCLUSION

For the reasons stated, it is respectfully submitted

that a decree should issue enforcing the Board's order

in fuU.

David P. Findling,

Associate General Counsel^

Marcel Mallet-Peevost,

Assistant General Counsel,

Frederick U. Eeel,

Nancy M. Sherman,
Attorneys,

National Laior Relations Board.
March 1955.



APPENDIX
The relevant provisions of the National Labor Re-

lations Act, as amended (61 Stat. 136, 29 U. S. C,
Sees. 151, et seq,), are as follows:

RIGHTS OF EMPLOYEES

Sec. 7. Employees shall have the right to self-

organization, to form, join, or assist labor or-

ganizations, to bargain collectively through
representatives of their own choosing, and to

engage in other concerted activities for the pur-
pose of collective bargaining or other mutual
aid or protection, and shall also have the right

to refrain from any or all of such activities except
to the extent that such right may be affected

by an agreement requiring membership in a
labor organization as a condition of employ-
ment as authorized in section 8 (a) (3).

UNFAIR LABOR PRACTICES

Sec. 8. (a) It shall be an unfair labor prac-
tice for an employer

—

(1) to interfere with, restrain, or coerce

employees in the exercise of the rights guar-
anteed in section 7

;

*****
(3) by discrimination in regard to hire or

tenure of employment or any term or condi-
tion of employment to encourage or discour-
age membership in any labor organiza-
tion: * * *

(22)



23

PREYENTION OF UNFAIR LABOR PRACTICES

Sec. 10. (a) The Board is empowered, as

hereinafter provided, to prevent any person
from engaging in any unfair labor practice

(listed in section 8) affecting commerce. This
power shall not be affected by any other means
of adjustment or prevention that has been or

may be established by agreement, law, or other-

wise: * * ^

• * « « •

(c) * * * If upon the preponderance of the

testimony taken the Board shall be of the opin-

ion that any person named in the complaint has
engaged in or is engaging in any such unfair
labor practice, then the Board shall state its

findings of fact and shall issue and cause to

be served on such person an order requiring

such person to cease and desist from such un-
fair labor practice, and to take such affirmative

action including reinstatement of employees
with or without back pay, as will effectuate the

policies of this Act: * * *

(e) The Board shall have power to petition

any circuit court of appeals of the United
States (including the United States Court of

Appeals for the District of Columbia), or if all

the circuit courts of appeals to which applica-

tion may be made are in vacation, any district

court of the United States (including the Dis-

trict Court of the United States for the District

of Columbia), within any circuit or district, re-

spectively, wherein the unfair labor practice in

question occurred or w^herein such person re-

sides or transacts business, for the enforcement
of such order and for appropriate temporary
relief or restraining order, and shall certify

and file in the court a transcript of the entire

record in the proceedings, including the plead-
ings and testimony upon which such order was
entered and the findings and order of the Board.
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Upon such filing, the court shall cause notice

thereof to be served upon such person, and
thereupon shall have jurisdiction of the pro-

ceeding and of the question determined therein,

and shall have power to grant such temporary
relief or restraining order as it deems just and
proper, and to make and enter upon the plead-

ings, testimony, and proceedings set forth in

such transcript a decree enforcing, modifying,

and enforcing as so modified, or setting aside

in whole or in part the order of the Board.
No objection that has not been urged before the

Board, its member, agent, or agency, shall be
considered by the court, unless the failure or

neglect to urge such objection shall be excused
because of extraordinary circumstances. The
findings of the Board with respect to questions

of fact if supported by substantial evidence
on the record considered as a whole shall be
conclusive. * ^ *

(f ) Any person aggrieved by a final order of

the Board granting or denying in whole or in

part the relief sought may obtain a review of

such order in any circuit court of appeals of

the United States in the circuit wherein the

unfair labor practice in question was alleged

to have been engaged in or wherein such person
resides or transacts business, or in the United
States Court of Appeals for the District of
Columbia, by filing in such court a written
petition praying that the order of the Board be
modified or set aside. A copy of such petition

shall be forthwith served upon the Board, and
thereupon the aggrieved party shall file in the
court a transcript of the entire record in the
proceeding, certified by the Board, including the
pleading and testimony upon which the order
complained of was entered, and the findings
and order of the Board. Upon such filing, the

court shall proceed in the same manner as in

the case of an application by the Board under
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subsection (e), and shall have the same exclu-

sive jurisdiction to grant to the Board such
temporary relief or restraining order as it

deems just and proper, and in like manner to

make and enter a decree enforcing, modifying,
and enforcing as so modified, or setting aside in

whole or in part the order of the Board; the
findings of the Board with respect to questions
of fact if supported by substantial evidence on
the record considered as a whole shall in like

manner be conclusive.

U. S. GOVERNMENT PRINTING OFFICE: 1965
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United States Court of Appeals
For the Ninth Circuit

Boeing Airplane Company, a corpo-

ration, Petitioner,

vs. ) No. 14540

National Labor Relations Board,

Respondent,

REPLY BRIEF
of

BOEING AIRPLANE COMPANY
Petitioner

I.

The Record Does Not Support the Statements in the

Board's Brief as to the Nature and Character of the

Activity that Occasioned Pearson's Discharge,

The Board's brief would have the Court view the

program of activity that occasioned Pearson's dis-

charge merely as an innocuous after-the-fact gesture

of assistance on the part of the Union to its members,

in the direction of finding jobs for them elsewhere

after the Union's collective bargaining efforts to obtain

a ^^satisfactory" increase for them had been in vain.

The statement is made (Board br. 9) :

''When the Company refused to meet the

Union's wage demands, the Union in effect said to

the employees, 'Our efl'orts to get you a satisfactory

wage having failed, we will put those who wish to

change jobs in touch with other employers.' This

in essence was the MAC/' (emphasis added)

[1]



What in effect actually was said to the employees may

be more aptly put as follows

:

''The executive group of the Union has devised

an extraordinary new weapon to be used against

the Company. This device affords a means of

inflicting damage on the Company far more severe

and lasting than any damage that could be hoped

to result from a strike but while our plan has all of

the advantages of a strike, and more, it has none

of the disadvantages. Our plan is the Manpower
Availability Conference and there is no valid

reason why you should not support it and carry

it out. Under the plan, your jobs will be absolutely

secure as long as you want them, and the Company
can do nothing but continue to pay you your full

salary irrespective of the number of permanent

terminations that may be encouraged and brought

about by it, or of the number of potential new hires

that may be turned away as a result, or of the

ultimate damage that such program may cause.

You simply cannot lose and the Company thus will

be required to finance the very campaign that is

aimed at paralyzing its operations, or forcing its

capitulation.''

As pointed out in the opening brief, the program was

devised by Union executives many months prior to the

time that anything approaching a bargaining impasse

occurred. It was developed as one of several alterna-

tive considered ''plans of action" and such alternatives

afford a key to the prime objective of the plan finally

adopted. As mentioned in the opening brief the alter-

natives included mass refusals to punch time clocks;

mass refusals to work overtime; "arrangement" of

simultaneous medical or dental appointments to bring
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about sporadic mass absences; intermittent work

stoppages; union meetings during working hours;

action calculated to '^neutralize'' the Company's re-

cruitment campaign in various colleges and universi-

ties by discouraging potential new hires from coming

to Boeing for employment, etc. (R. 100, 240, 245-6, 334-

9, 345-6, 370).

Early assertions as to the primary objectives of the

MAC, prior to this litigation and the inuuediately pre-

ceding period, merit particular attention. In the

description of the plan prepared by the Union com-

mittee that conceived it, an objective of the plan was

candidly represented to be ''to encourage engineers to

seek more suitable employment elsewhere" (R. 368).

The MAC was described to employees as a "punitive

action to reduce the engineering services available to

Boeing'' (R. 33, 478) (emphasis added). It was

represented to employees that the publicity attendant

upon the MAC would have a "punitive" action to

discourage new hires from coming to Boeing (R.32-3,

477-8) (emphasis added). It is to be noted also that,

throughout, the Union was well aware of the fact that

engineers were in critically short supply (R. 360) and

of the potential damage to the Company inherent in

activating the plan (R. 419-20). Compare the Board's

characterization of the plan (Board br. 9) with the

following testimony of the Union's chief executive at

the time

:

"Question. These actions, including the Man-
power Availability Conference, and the refusal to

punch time clocks, and these other plans of action



which were set forth in the plan of the Action

Committee, were all designed to bring pressure on

the company without the necessity for a full strike,

isn't that correct "?

Answer. Without the necessity for a full strike,

you say?

Question. Rather than going out on strike,

everybody leaving their jobs?

Answer. I would say these have been considered

as an alternative or as an adjunct to the strike.''

(R. 343-4)

The contention that important objectives of the plan

were *Ho obtain data concerning the ^market value' of

engineers" (R. 32, 477) and '*to provide a meeting place

where prospective employers could be contacted on an

exploratory basis" (R. 32, 477) can hardly be regarded

seriously. It is part of any Union's obligation as

collective bargaining agent to have at all times general

knowledge of
'

' going rates
'

' or market value. To obtain

such knowledge what more would have been necessary

than to direct written or telephoned inquiries on the

point to various agencies, firms or employees through-

out the country ? And at the present time, when collec-

tive bargaining negotiations are the rule rather than

the exception, "going rates" are matters of common

knowledge to employers and unions alike. These and

similar stated objectives of the MAC plan were clearly

makeweight.

Again, concerning the nature and character of the

activities under consideration, the Board's brief re-

peatedly speaks of "the employees" and attempts to



convey the impression that we are here dealing with a

spontaneous concerted movement of the group of em-

ployees in the SPEEA unit, acting as a body. Such

a characterization was not the case in any sense of the

word and is irreconcilable with the concession made on

page 18 of the Board's brief that actually only 2.7% of

the employees expressed the desire to obtain other

employment. Under the Act (Section 9(a)) a certified

bargaining agent is authorized as the exclusive repre-

sentative of all the employees in the appropriate unit

for the purposes of collective bargaining in respect to

rates of pay, wages, hours of employment, or other con-

ditions of employment. The statutory scope of such

agent's authority to act on behalf of all employees with-

out their specific and individual authorizations is

limited to the matters italicized above. It has no statu-

tory authority whatever to induce or encourage em-

ployees within the unit to leave their employment and

go elsewhere. It has no statutory authority to facilitate

such movements or find jobs elsewhere for such

employees or put them ''in touch" with other em-

ployers. To the extent that the MAC plan involved

activities of this nature, the individuals engaged there-

in were not acting on behalf of the group of 3,500

engineers in the unit, and the activities must be

viewed as those of individuals rather than those of a

certified collective bargaining agent. Thus, in the MAC
plan of action we are dealing actually with a small

minority gi'oup of employees who were attempting to

promote, encourage and induce mass terminations

among the entire collective bargaining unit. The Court
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is not here presented with the situation where a group

of employees, spontaneously and on their own, ap-

proach the employer with their ultimatum to quit and

go elsewhere unless their terms are met, as in N,L,R.B.

V, Southern Pine Electric Coop.,"^ cited in the Board's

brief on page 16.

II.

The So-called "Gentlemen's Agreement" Relating to

Members of the Aircraft Industries Association Has

No Bearing on the Issue Before the Court.

In several places (Board br. 3, 11, 17, 18 and 19) the

Board's brief attempts to place great emphasis on the

so-called Gentlemen's Agreement as justifying the

MAC activity and rendering it subject to the protec-

tion of Section 7 of the Act. The majority opinion of

the Board contains no finding that will support such

a contention.

The term ^^Gentlemen's Agreement" was used in

the proceedings in reference to a policy described in

a resolution of the Aircraft Industries Association, an

association of some eighty firms engaged in the manu-

facture of aircraft and accessories, of which association

the Company is a member (R. 439). It was a policy

advocated and in effect compelled by the Air Force (R.

436-8, Res. Ex. 23). The complaint makes no mention

of the Gentlemen's Agreement or any contended

relation of the MAC thereto (R. 6-14). Evidence was

offered by the General Counsel, and admitted over

objection, the substance of which was that such policy

* Complete titles and reporter citations of cases men-
tioned herein are shown in the table of cases follow-

ing the index hereto.

J



condemned the practice of offering emplo>Tiient to

employees working for other members without the

consent of the latter, and recommended that ''pirating'^

of employees be discouraged (R. 450-1). The Union

could not have ^'misconceived the effect'' of it, as

suggested in the Board's brief, as the Company ad-

vised the Union in writing and in detail as to the

Boeing practice in comiection with such policy several

months prior to activation of the MAC (R. 503, G.C.

Ex. 10). While the Board majority (R. 132) stated

that they '^ reject the [Company's] further contention

that the impact of that agreement was not properly in

issue in this proceeding" on the other hand, they later

state (R. 135) : '^Whether the Gentlemen's Agreement

in fact restricted the employment opportunities of the

[Company's] engineers is in our opinion immaterial to

the issues of this case/' (emphasis added)

For this reason, no reference to the matter w^as made

in the opening brief, but in view of the remarks in the

Board's brief on the subject, a brief discussion of it

follows.

In regard to such policy, it appears to be the nature

of the Union's contention that secret dealings, for new

employment, between Union members employed by

Boeing, on the one hand, and other employers, on the

other, are hampered by the policy with the result that

efforts to obtain employment elsewhere (without

jeopardizing existing employment) are impaired to the

detriment of Union members. Neither such contention

nor the contentions made in the Board's brief are of

any substance, for the following reasons

:
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(a) The ''policy'' involves no contractual obligation

or understanding, either oral or written (R. 438).

(b) Whatever the practices of other employers, the

Record is absolutely clear that Boeing has never at

any time refused permission to an employee to go to

another employer (R. 442). The members of the AIA
are not members of a multiple-employer unit (R. 448).

No such unit is involved in this case, and the actions

and policies important to the issue in this case can be

only those of Boeing and not of some other firm.

(c) It has been the Company's long established

practice antedating the AIA resolution, to attempt to

afford to the Company an opportunity to interview an

employee when an inquiry as to his employment comes

from another employer. Where the Company is un-

successful in persuading such an employee to remain

in the Company's employ, no termination occurs and

secret negotiations with such other employer are com-

pletely available to him. This is the extent of the Com-

pany's practice and policy as to its employees, in

connection with the so-called 'Gentlemen's Agree-

ment" (R. 442-3).

(d) As indicated above, the Company's practice in

connection with the policy mentioned in the AIA
resolution imposes no "restriction" of employment.

Any contention that the ''policy" imposes a restriction,

in the sense that it renders it difficult for employees to

contact other employers without knowledge of such

contacts coming to the attention of their immediate

employer, is without merit. The Record clearly shows

that Boeing employees are not prejudiced by any such
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contended lack of secrecy, as they may continue to work

or subsequently carry on secret negotiations if they

choose. Further, in the majority of cases, such knowl-

edge would continue to come to the immediate employer

in any event as a result of the normal inquiries of other

firms concerning the work record, with previous em-

ployers, of applicants for employment. Moreover, the

MAC can in no sense be regarded as neutralizing any

such contended absence of secrecy, when it is considered

that representatives of hundreds of £rms were to

attend and participate in the MAC and that the Union

anticipated that there would be considerable attendant

publicity. Boeing w^as furnished with a copy of the

^ invitation.'' Knowledge and identity of the employees

participating in the MAC would have been easily avail-

able to all concerned and was a foregone conclusion.

In the Union description of the MAC it was stated (R.

479, G.C. Ex. 2) :

^'This conference should be sufficiently unusual

to be newsworthy and could thus aspire to con-

siderable free publicity. This publicity in turn

would have a further punitive action to discourage

new hires from coming to Boeing."

Again (R. 479-80) :

" ^What if the Company finds out about the Con-

ference?' It would be our intention that they find

out weU in advance, when some invited Companies

send them our letter, if they haven't learned of it

sooner by word of mouth."

(e) The '^market" for the talents and abilities of

engineers is not confined to the eighty firms in AIA.

The Pearson letter (R. 486, G.C. Ex. 4) was sent to
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some 2,800 firms throughout the United States which

were regarded by the Union as ''prospective employers

of engineers'' (R. 198).

(f ) Boeing is the only aircraft manufacturer in the

Pacific Northwest and, unlike the situation in the Los

Angeles area, a move by one of Boeing's employees to

another aircraft manufacturer involves, in most

instances, a change of residence. All the Company's

practice amounts to is to attempt where possible to

remove a cause of dissatisfaction before an employee

determines to take the major step of changing resi-

dence. Such a practice cannot help but be ultimately

beneficial to the majority of employees.

(g) The policy reflected in the AIA resolution is not

inconsistent with the spirit and objectives of the Act.

Stability of labor relations, rather than a situation

of constant migration and instability, is the result

sought by the Act.

(h) Finally, the MAC ''plan of action," as evolved

and promoted by Union officials in the Company's

employ can not realistically be regarded as having

been aimed at the so-called Gentlemen's Agreement or

at achieving some comprehensive and sw^eeping change

in nation-wide or industry-wide employment practices.

It was evolved and developed as a weapon aimed at the

immediate employer and its obvious objective was to

require the Company to finance a program designed to

strip it of its engineering force to a point where capitu-

lation to Union demands, or drastic and lasting damage,

were the Company's only alternatives.
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III.

The Analogies that thei Board Attempts to Draw, as

Between the Activities Here Involved and Certain

Other Types of Activity, are Erroneous.

The Board would put the MAC on the same basis as

a strike and ^^pre-strike activity" (Board br. 15). We
know of no decision even suggesting the idea that ^^pre-

strike activity" that is disloyal or causes damage while

the employees continue on the payroll, is protected

activity. Moreover, a strike and proper activities inci-

dental thereto have specific statutory sanction. The

strike, and the lockout, have been described by this

Court in a previous case as the ^'correlative powers to

be employed by the adversaries in collective bargaining

when an impasse in negotiations is reached" (Leofiard

V. NLRB, 197 F.2d 435 at 441 (CA-9, 1952)). But the

fallacy of the analogy attempted in the Board's brief

is apparent when consideration is made of the fact

that the strike does not amount to a rejection of the

bargaining principle; it is not a '' disloyal" activity;

it does not constitute an abandonment of employment

nor does it encourage or facilitate such abandonment

;

it does not send personnel to the aid of a competitor ; it

can be terminated at any time by the union with full

restoration of the work force and resumption of pro-

duction; it is not required to be financed by the em-

ployer ; and it is not designed to bring about substantial

numbers of permanent severances. (See opening brief,

page 43). In the case of the MAC type of activity, re-

placement can only occur after the successful con-

clusion of the activity and the occurrence of irre-
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versible damage to the employer. Replacement can

occur at any time during the progress of a strike.

Again, it is urged that the MAC type of activity

be regarded as parallel to ''hiring hall practices/' the

latter being alluded to as *' legitimate union activity.''

The facts do not permit any such parallel. The typical

hiring hall is staffed by union-paid members or indi-

viduals, and not by individuals employed by any

employer with which the hiring hall deals. The primary

objective of a hiring hall is to dispatch unemployed

union members to employers who have available job

openings. Wholly unlike the activities involved in this

case, damage to, or pressure on an employer is not one

of its objectives. It does not function in a manner to

encourage, induce or facilitate working employees to

change employment. It is submitted that an employer

would be fully within his rights under Section 10(c) of

the Act to discharge an employee for ''cause" if that

individual were found to be employed at a hiring hall

and engaged in a program designed to hire personnel

away from the employer in order to damage or bring

"pressure" on him. Pertinent remarks of the Trial

Examiner in regard to the matter of hiring halls

appear at pages 88-9 of the Record.

IV.

The Decisions Do Not Support the Conclusions Urged in

the Board's Brief.

The Fansteel case, one of the early decisions under

the Wagner Act, is characterized in the Board's brief

as "the leading decision." A sit-down strike accom-

panied by \aolence w^as in that case held to be un-
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protected, but the decision has never been authority for

the proposition that an activity to be unprotected must

be violent or constitute an *' actionable wrong/' Under

the present decisions determination of tort or contract

liability clearly is not a required condition to the

classification of an activity as unprotected. The very

terms used by the courts in referring to activities

deemed unprotected (''disloyal," ''improper," '"in-

defensible," etc.) demonstrate this.

The Conn and Ward cases are disposed of by the

Board as inapplicable, because the means of attempting

to cripple the employer's production involved in those

cases were, respectively, refusals to work overtime, and

refusals to work on certain materials. Neither these

nor any other decisions have ever suggested that un-

protected activities are confined to occurrences bearing

on or related to work assignments, and the Hoover and

Jefferson Standard cases both dealt with "outside"

activities.

The proposition for which the Wisconsin case is cited

by the Company is conceded by the Board (illegal

action is not made legal by concert). And the Jefferson

Standard decision approves application of this prin-

ciple to disloyal or improper conduct, and discharges

for cause (see opening brief, pages 46-7). The im-

portance of this principle becomes apparent in view of

a decision such as that in NLRB v. Metal Mouldings

Corp, in which an individual who was not acting in

concert with others, but who was found to have been

recruiting employees for other employers, was deemed

to have been properly discharged for cause. The
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Board's brief contains no mention of the latter de-

cision, which was cited in the opening brief.

The Hoover and the Jefferson Standard decisions

are sought to be distinguished because the means used

by the employees in those cases were '' designed to

destroy their employer's market" (Board br. 13). In

other words, it is all right for an employer summarily

to discharge employees who are attempting to cut down

his sales, but an employer is compelled by the Act to

continue to pay, and to do nothing to interfere with

employees w^ho are attempting to hamstring his pro-

duction and aid his competitors by developing and

attempting to activate a full scale program aimed at

the encouragement and facilitation of mass transfers

of his employees to his competitors and to other firms.

Neither the Hoover nor the Jefferson Standard de-

cisions afford any basis for such a tenuous distinction.

The gist of the Hoover decision is found in the

following sentence:

*'He cannot collect wages for his employment,

and, at the same time, engage in activities to injure

or destroy his employer's business." (191 F.2d

380, 389).

The phrase ^^ employer's business" is broad enough to

include all aspects of the purchasing, manufacturing,

shipping and selling processes, and the decision indi-

cates no intention on the part of the Court to confine

the meaning of the phrase as the Board suggests.

Similarly there is not a word in the Supreme Court's

decision in the Jefferson Standard case that would

infer that injury to the employer's market establishes
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the perimeter of the area in which discharges for dis-

loyalty are proper. The decision indicates that the

result might be otherwise if damage were to occur as

the consequence of statements made to the public, the

primary purpose of which is to enlist public support

and sympathy in connection with a labor dispute with

a particular employer (as in the case of the convention-

al picket sign). This indication derives from the

following statement in the opinion (346 U.S. 476) :

^^ Their [the employees'] attack related itself to

no labor practice of the Company. It made no

reference to wages, hours or working conditions."

This statement obviously was made by the Supreme

Court in order to dispose of the possibility that the

doctrine of ThomhiU v. Alabama or A. F, of L. v.

Swing (right of free speech in publicizing and enlisting

public support in a labor dispute) was involved. Such

doctrine is in no way involved in the instant case. The

MAC was not publicized in any w^ay to third persons as

a vehicle or device for recruiting public support on the

side of SPEEA in connection with any labor dispute

between it and Boeing. (Neither Boeing nor any labor

dispute is mentioned in the Pearson letter.)

In various other respects the situation here involved

either parallels the Jefferson Standard situation, or

involves even more flagraii'^ employee activity. In

Jefferson Standard there was not even the suggestion

of abandoning the employer. Mass abandonment was

one of the important key-notes of the MAC. The activi-

ties in both cases were designed to bring ^^ pressure"

upon the employer in connection with union bargaining
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demands. The employers in both cases could have

avoided being damaged by the activities (as the Board's

brief suggests that Boeing could have avoided damage)

by acceding to union demands. Neither the handbills in

the Jefferson Standard case nor the Pearson letter in

the present case made reference to the wages, hours or

working conditions of the employer. Both activities

were designed to permit the employees to continue to

remain employed and draw pay as long as they chose,

while the damage went on and the ^^ pressure" increased.

The potential damage from a successful activity of the

type here involved is far greater and probably more

lastingly incapacitating than the damage that ensued

as the result of the disparaging remarks contained in

the handbills mentioned. Certainly the intended result

of the handbills in Jefferson Standard cannot be re-

garded as less onerous than the intended result, among

others, of the MAC to ^^ neutralize" the Company's

recruitment campaign and to discourage new hires

from coming to Boeing (R. 32-3, 477-8). Such an in-

tended result could in no sense be regarded as one of

the ^ legitimate objectives of employee concerted

activity" (see Board's brief, page 16).

V.

Other Contentions of the Board Are Without Merit

The observation is made on page 14 of the Board's

brief that '^if any harm was visited on the employer

here, it was not because the employees attacked his

product or interfered with his selling; it was solely

because he was not meeting the competition of other

employers in the labor market." If this statement
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were sound, few if any activities would be outside the

protection of Section 7. Had the union demands been

met in the Jefferson Standard case, issuance of the

Jiandbills would not have occurred; the boycott

similarly could have been avoided in the Hoover case,

and so on. The same observation applies to the activi-

ties regarded by the Courts as unprotected in other

decisions. Further, there is no basis in fact for the

assertion that Boeing was not competitive. Boeing

offered a 67o increase months in advance of the time

that its competitors placed such an increase in effect

(R. 446). Compare the Union's demand for a 13.5%

increase (Res. Ex. 5).

* * *

The principle expressed by the Company in the

opening brief—that activities are unprotected where

their primary intended result is to inflict economic

damage upon an employer and at the same time main-

tain pay continuity and job security for the employees

involved—is characterized as a fallacious '^ touch-

stone" in the Board's brief at page 15, the contention

being that the matter of continuing to draw wages has

no bearing on the protected or unprotected nature of

the activities. This observation ignores the decisions

on the subject. It is recognized that the improper, dis-

loyal and indefensible nature of an activity may turn

on the fact that it is directed against an employer

from whom those engaged in the activity are continuing

to draw pay. This is well recognized in the Jefferson

Standard, Hoover and other decisions. An individual
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continuing to draw pay owes complete loyalty to his

employer and their common enterprise.

* * *

It is contended in the Board's brief at page 20 that

the concededly ''pimitive action'' of the MAC type of

activity "is an inherent part of a system of private

enterprise." Under the present status of the law, this

cannot be true. Elsewhere the Board's brief refers to

the invasion of ^'personal rights" as constituting un-

protected activity. Under the Act, and the stability

of labor relations that it attempts to achieve, it would

certainly seem that, at the very least, one of such ^'per-

sonal" rights on the part of an employer, particularly

one who is paying competitive wages, would be to free

himself of an employee who is attempting to disturb

and destroy such stability of relationship by conducting

a campaign designed to bring about and encourage

substantial numbers of personnel terminations.

* * *

Footnote 7 on page 10 of the Board's brief sum-

marily disposes of the Company's contentions: that

Pearson's discharge was for ''cause" under Section

10(c) of the Act, and that his activities were part of a

refusal to bargain as required by the Act—by stating in

effect that if the activities were protected by Section 7,

both contentions fall automatically. This is merely

circuitous reasoning and in no way disposes of the

contentions mentioned. One can just as well "dispose"

of Section 7 by saying that if the discharge was for

cause under Section 10(c), or if the activity in which

Pearson was engaged did not meet the Act's require-
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ments as to bargaining in good faith, then the activity

could not have been a protected activity under Section

7, etc. Section 10(c), dealing with discharges for

cause, and Section 8(b), dealing with the duty of unions

to bargain in good faith, are as much a part of the Act

as Section 7. The Supreme Court in the Jefferson

Standard case disposed of the issue therein under Sec-

tion 10(c) and not under Section 7. The footnote

appears to contain the only direct conunent in the

Board's brief as to w^hether Pearson was discharged

for cause and whether the activities in which he was

engaged met the Act's standards of bargaining.

Finally, the test to determine whether an activity is

^^ protected" or '' unprotected" that the Board's brief

urges upon this Court (Board br. 16) is:

Does 'Hhe activity result [s] in an invasion of

the employer's rights in a manner unrelated to the

I

legitimate objectives of employee concerted

activity—e.g., violent conduct, destruction of

property, refusal to perform assigned tasks, dis-

paragement of employer's product''?

Apparently this test is contended to establish a recog-

nizable, clear-cut line, on one side of which an employer

is free to terminate employees for invading his

*^ rights," and on the other side of which such termi-

nations constitute the serious offense of violating a

national law. AVe find the purported test to be meaning-

less. What is '^a manner unrelated to the legitimate

objectives of employee concerted activity'"? Are not

sitdown strikes, slowdowns, wildcat strikes and inter-

mittent strikes all conducted in a manner that is related
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to the "legitimate objectives" mentioned in the Board's

brief ? Does not a ''manner" of action have an "illegiti-

mate" objective where, as here, the primary objective

is to injure the employer, aid his competitors, dis-

courage his potential new hires, and at the same time

preserve pay continuity and job security for those so

engaged? What possible concerted activity can there

be that is not related in some manner to "legitimate

objectives" of concerted activity—wages, hours, or

working conditions? The patent ambiguity and in-

accuracy of this purported test compels its rejection.

We again urge the applicability of the principle that

an employee can not be on a strike and at work simul-

taneously, and that an activity is unprotected, irre-

spective of the propriety of its ultimate objectives,

where the primary intended result of the means used

is to effect severe damage on the employer, w^hile at the

same time employing a technique that will permit em-

ployees so engaged to continue to draw pay and retain

complete job security.

Respectfully submitted,

HOLMAX, MiCKELWAIT, MaRION,

Black & Perkins

Deforest Perkins

William M. Holman

Robert S. Mucklestoxe

Attorneys for Petitioner.
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United States Court of Appeals
For the Ninth Circuit

Boeing Airplane Company, a corpo-

ration, Petitioner,

vs. > No. 14540

National Labor Relations Board,

Respondent.

BRIEF OF AMICUS CURIAE
Representing Seattle Professional Engineering

Employees Association (SPEEA)

We adopt the statement relating to the jurisdiction

of this court, and the Counter-Statement of the Case

set forth in the brief for the NLRB.

The NLRB found that Manpower Availability Con-

ference (MAC) had its inception in an impasse in ne-

gotiations conducted for the improvement of salary

rates and rate ranges (R. 131). It was on April 2, 1952,

that SPEEA had notified Petitioner of the union's de-

sire to amend the 1951 collective bargaining agreement

then in effect between the parties (R. 27). A number

of negotiating meetings were held thereafter, in which

SPEEA sought an increase ranging from 28 to 36% of

the then current wage and salary levels (R. 28). After

meetings with the Federal Mediation and Conciliation

Service, SPEEA reduced its request to a 13.5% in-

crease, retroactive to July 1, 1952 (R. 29). On Novem-

ber 20, 1952, Petitioner stated what it termed its ''ulti-

[1]



mate offer" for a 6% increase (R. 37). This in some

respects was less favorable than an offer made by Peti-

tioner to SPEEA five months previously (R. 38).

There was in effect at the time a '^Gentlemen's

Agreement'' between Boeing and about 80 manufac-

turers in the aircraft and related industries under

which none of the other manufacturers was to con-

sider for employment any engineer employed by Boe-

ing without Boeing's consent (R. 90, 450-451). During

the course of the negotiations mentioned, SPEEA had

requested of Boeing that the Gentlemen's Agreement be

terminated, and this request was refused (R. 308-309).

The Gentlemen's Agreement operated as a restraint

on the mobility of engineers (R. 91).

Essentially, the MAC was planned by SPEEA as a

free market-place in Seattle to which all interested em-

ployers would be invited to interview any SPEEA
member interested (R. 131-132). Its purpose and prob-

able effects on Boeing will be referred to hereinafter.

SPEEA did not take any steps to induce Boeing em-

ployees to leave their employment; each individual

employee was to make his own interviews, learn the

terms of employment, if any, that might be offered and

make his own decision (R. 44, 75, 366).

About 500 employees signified their willingness to

attend the MAC out of 3,500 engineers employed at

Boeing, and of these only 96 expressed the desire to

secure other employment (R. 35-36). Only 18 manufac-

turers acknowledged SPEEA 's invitation and only

part of these said that they would attend; the project

was given up for that reason (R. 53).
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The MAC was to he conducted off of Boeing premises.

No Boeing employee was to devote efforts to MAC on

company time (R. 480, 485).

Petitioner concedes that Charles Pearson was dis-

charged by Boeing because he took steps to put the

MAC into operation. Petitioner in its Reply Brief (p.

5) suggests that the MAC was not a concerted activity

of SPEEA. The Trial Examiner made the most ex-

pHcit findings on this matter (R. 31-37, 42-43, 49, 61-

62) which were adopted by the Board (R. 131, 137).

The entire record makes it too clear for argument that

everything which Pearson did in connection mth the

MAC was done under the order and direction of the

officers, and the entire membership, of SPEEA.

The index hereof has been prepared to serve as a very

brief summary of the argument to follow.

1.

The Substantial Evidence Rule Applies Herein as to All

of Petitioner's Arguments

We take sharp exception to the statement of Peti-

tioner that the question presented for review is solely

one of law '4n that the record shows no factual issue of

moment" (Opening brief, p. 5).

By stating and treating the question presented on

this appeal as if it were one of law only. Petitioner

seeks to escape the effect of the '^ substantial evidence''

rule. This rule is provided for by the Act itself. It re-

quires the application of an entirely different standard

for the review of findings of the Board than would

be applicable usually in the review of findings of a



court. The Act provides that the findings of the Board

''shall be conclusive" if supported by any ''substantial

evidence.'' The usual, stricter standard of "preponder-

ance'' of evidence has no application.

Section 10 (e) of the Act, relating to petitions by the

Board for enforcement of orders, provides that

"The findings of the Board with respect to ques-

tions of fact if supported by substantial evidence

on the record considered as a whole shall be con-

clusive."

Section 10 (f), relating to review proceedings on peti-

tion of "a person aggrieved," provides that

"the findings of the Board with respect to ques-

tions of fact if supported by substantial evidence

on the record considered as a whole shall in like

manner be conclusive."

The following are some of the many cases decided on

this point subsequent to the enactment of the Adminis-

trative Procedures Act of June 11, 1946 (5 U.S.C., Sec.

1001 etseq.):

John Hancock Mutual Life Ins, Co. v. NLRB
(CA, B.C., 1951) 191 F. (2d) 483;

NLRB V. Carpet Linoleum & Resilient Tile

Layers Union No. 419 (CA-10, 1954) 213 F.

(2d) 49;

NLRB V, Cold Spring Granite Co. (CA-8,

1953) 208 P. (2d) 163;

NLRB V. Deena Artware, Inc. (CA-6, 1952)

198 P. (2d) 645, cert, denied 73 S.Ct. 644;

NLRB V. Electric City Dyeing Co. (CA-3,

1950) 178 P. (2d) 980.



In NLRB V. Deena Artware, Inc., 198 F.(2d) 645,

the factual question was whether the picketing of the

union was such as to consist of a primary or a secondary

boycott. This was held on appeal to be a question of fact,

not to be disturbed if supported by substantial evidence.

In NLRB V, Electric City Dyeing Co., 178 F.(2d)

980, supra, the question was whether defendant had dis-

charged certain persons because of union activities. The

court stated

:

^*We are concerned here, as in the Condenser

case, with a question of fact concerning human mo-
tives, 'namely the real reason for the discharge,'

128 F.(2d) at page 74. // the record permits con-

flicting conclusions as to the real reason for the dis-

charge, we may not disturb a permissible conclu-

sion reached by the Board/' (Ibid, p. 982; italics

ours)

Most of the findings of fact made by both the Trial

Examiner and the NLRB support SPEEA and where

there are differences between the two sets of findings it

is because the NLRB rejected certain findings and rec-

ommendations made by the Trial Examiner in favor

of Boeing and made substitute findings in favor of

SPEEA. The record herein taken as a whole supports

SPEEA even when tested by the preponderance of the

evidence, let alone substantial evidence.

All of Petitioner's argument turns largely upon a

version of facts adopted by Petitioner in disregard of

these findings. Thus, the first 44 of the 47 pages of Peti-

tioner 's opening brief are devoted to tw^o arguments.

The first is, that Pearson's discharge was proper be-

cause he was engaged in activities not protected by Sec-
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tion 7 of the Act (pp. 20-40) . This argument turns upon

the question as to what the purposes and effects of the

MAC were. That question is bound up with such specific

factual matters as the following, all of which were taken

up at the hearing before the Trial Examiner : whether

SPEEA conducted the MAC for purposes of collective

bargaining or for other purposes ; whether SPEEA in-

duced, or planned to induce, an exodus of engineers to

leave Boeing permanently (as Petitioner claims

throughout its briefs) or whether SPEEA simply af-

forded arrangements whereby individual engineers

might meet various employers and make their own deci-

sion with respect to their continued employment after

securing information as to the terms of employment

available; whether the ''Gentlemen's Agreement" ex-

isting between Boeing and about 80 other members of

the Aircraft Industries Association operated as a re-

straint on the freedom of SPEEA members to secure

alternate employment.

The second argument in the opening brief of Peti-

tioner is to the effect that Pearson's discharge was

proper because the activities for which he was dis-

charged amounted to a refusal to bargain in good faith

on the part of the Union (pp. 40-44). This argument

also turns upon the factual questions relating to the

MAC above mentioned and involves the additional, fac-

tual, question as to what the intent or state of mind of

SPEEA officials was.

The third argument of Petitioner, that Pearson was

properly discharged for ''cause" under Section 10 (c)

of the Act (pp. 44-47) turns on the other two.



Petitioner Disregards the Findings of the Trial Examiner
and the Board as to the Real Purposes of MAC, Which
Findings Were Supported by Substantial Evidence,

and Claims in the Absence of Any Evidence That Great

Damage Would Result to Boeing

Petitioner argues that the MAC amounted to more

than a conditional threat to leave employment if satis-

factory terms were not given by the employer. Peti-

tioner urges that the real purpose of the MAC was to

induce substantial numbers of the Company's engineers

to leave the Company's employ. (Opening brief, pp. 8,

33). Petitioner argues that the IVIAC went so far as to

amount to a rejection of the bargaining principle

—

i.e.,

that SPEEA was not attempting, by the use of the

MAC to further bargaining in good faith (ibid., p. 43).

Petitioner repeats frequently the use of the word

''punitive" used by SPEEA in certain publicity (R. 9,

33, 36) and goes so far as to argue

:

''The contention that important objectives of

the plan were 'to obtain data concerning the "mar-
ket value" of engineers' (R. 32, 477) and 'to pro-

vide a meeting place where prospective employers

could be contacted on an exploratory basis' (R. 32,

477) can hardly be regarded seriously." (Reply
brief, p. 4)

Petitioner coined the phrase "primary intended re-

sult" which is used throughout its briefs. This is for the

purpose of developing the impression that achieving

terminations of employment in large numbers was the

principal purpose of the MAC.

Petitioner's argument covers the same subject-mat-
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ter to which the hearing before the Trial Examiner was

devoted. The Trial Examiner made explicit findings on

the purposes of MAC (R. 61-62, 86-87). He stated in

part:

^'TJpon the entire record, there can he no doubt

that the MAC was conceived as a device reasonably

calculated to assist the Union, a labor organiza-

tion; its stated purposes, as set forth in Pearson's

testimony and in several communications to

SPEEA members and the Respondent, were clear-

ly intended to strengthen the position of the Union
in the negotiations then current, I so find, . . . Over
and above any value such activities could be expect-

ed to have as a form of assistance to particular en-

gineers who desired more lucrative emplojonent

elsewhere, the MAC was clearly intended to make
possible a strong Union line in the current negotia-

tions for the anticipated benefit for those engineers

who made no effort to leave,'' (R. 61-62; italics

ours)

The principal factual argument presented by Peti-

tioner in its briefs herein is, that the MAC amounted to

substantially more than a conditional threat of resigna-

tion in case that SPEEA 's terms were not met. It is

significant that the Trial Examiner, after seeing and

hearing all of the witnesses, found this contention to be

^^ without merit." He dealt with this subject in the fol-

lowing, explicit terms

:

" (The Respondent has contended that the activi-

ties of SPEEA and Chairman Pearson of the MAC
committee, at the time of his discharge, amounted

to overt acts that went far beyond any ^threat' by

employees to abandon their employment condi-

tioned upon certain demands being met. Essential-

ly it is argued that it was SPEEA 's declaration of
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its intention to hold MAC if negotiations collapsed

which involved the threat, but that the activation of

the MAC and the issuance of the invitations for it

constituted the first overt act in the anticipated

'abandonment' of their employment by a number
of the Respondent's engineers. WitJiout regard to

my disposition, elsewhere in this report, of the Re-

spondent's other contentions, I find this one to be

without merit. The Respondent has attempted to

equate a course of conduct, directed generally to

the organization of the MAC with its possible and

foreseeable results in particular cases. The argu-

ment is not persuasive.) (R. 86-87 ; italics ours)

Petitioner duly took exceptions to the findings of the

Trial Examiner, which embody essentially the same

factual contentions as those repeated in its briefs here-

in. In its exception number 1 Petitioner stated

:

''1. Respondent excepts to the Trial Examiner's

finding to the effect that the primary objective of

the MAC was 'to make possible a strong Union
line in the current negotiation.' Respondent does

not except to any finding that the MAC at one time

was intended to have such an objective, in the early

stages of its development, but such finding of the

Trial Examiner fails to recognize that the prime

objective of the MAC, after it had passed from the

stage of threat to the stage of overt actuality, was

no longer to facilitate and improve the charging

union's bargaining position, but rather actually to

induce and cause employees represented by the

charging union to leave Respondent's employ."

(R. 122)

In its exception number 4, Petitioner excepted to the

failure of the Trial Examiner ''to find that the charg-

ing union's plan to conduct an MAC . . . involved a re-
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jection of the 'mutual obligation' fixed by the statute

... to confer in good faith . . . and ... a refusal to bar-

gain collectively'' (R. 123-124).

In its exception number 6, Petitioner excepted to the

Trial Examiner's ''finding that the MAC as projected,

involved nothing more than a conditional indication

that resignations might reasonably be expected to occur

in the future if the Respondent failed to meet the charg-

ing union's conditions," repeating the same contentions

summarized by the Trial Examiner in the quotation

from his findings above set forth (R. 124-125).

In its exception number 9, Respondent took issue

with "the Trial Examiner's finding that the charging

union did not intend to induce its members to abandon

their employment," referring to actions of SPEEA
officials and to SPEEA publications that are mentioned

in Petitioner's briefs herein.

The Board in effect overruled all these exceptions.

It first adopted those findings of the Trial Examiner

which were consistent with its Decision and Order ; this

would include the adoption of the Trial Examiner's

findings quoted above (R. 131).

The Board then states the purposes of the MAC as

follows

:

''The Manpower Availability Conference was
initiated to achieve two principal objectives—for

purposes of mutual aid or protection, to secure

other employment for those Union members who
desired to change employment, and possibly to

counteract the effect of the Gentlemen's Agree-

ment, and for purposes of collective bargaining, to
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strengthen the Union's hand in its negotiations

with the Respondent/' (R. 135)

After distinguishing various types of cases, including

the type where there is ''engaging in conduct which

cast doubt on the Union good faith at the bargaining

table/' the Board states that the Union's ''concerted

activity . . . was subject to none of these disabilities"

(R. 137). Rejecting Petitioner's contention regarding

SPEEA's taking steps to induce or cause mass termina-

tions, the Board stated

:

"There was here in essence only a conditional

threat that some of the Respondent's employees

would resign if the Respondent did not meet the

Union's stated bargaining demands, conduct which

the Board, with Court approval, has held to be

protected concerted activity." (R. 137)

There was not only substantial evidence but also a

preponderance of the evidence supporting these find-

ings of the Trial Examiner and the Board (R. 44, 75,

266,356,357,359).

Mr. Gardiner, Chairman of the SPEEA executive

committee, emphasized the point, which Petitioner in

absence of contrary evidence now attempts to discount,

that the negotiations turned largely on the determina-

tion of what the available rates from other firms might

be. The Company and SPEEA were having trouble in

agreeing on what the degree of difference was (R. 266).

The Company had professed the policy of facilitating a

departure where an employee found that he could bet-

ter his salary elsewhere and was dissatisfied for that

reason (R. 356). Determining what in actual fact w^ere

the terms available elsewhere, through a market me-
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chanics such as the MAC, became a matter of primary

concern to SPEEA.

Actually, such an arrangement as MAC turns out to

be a test of the good faith of the parties on the key issue

in the negotiations: whether the salary rates at Boe-

ing were comparable to those offered elsewhere. If they

were, all but a negligible number of the engineers would

stay at Boeing, especially when to accept new employ-

ment would be to undertake a change of residence. In

this event, the source of dissatisfaction among Boeing

engineers would be removed and the pressure would be

on the Union to settle with Boeing. On the other hand,

if the rates offered by others were higher and Boeing

stubbornly refused to meet the scale, some engineers

would leave. As American citizens they have that right.

Petitioner greatly exaggerates the effect of The MAC if

successful, basing its argument upon speculative testi-

mony of a Boeing witness given in response to a hypo-

thetical question unsupported by fact

The only evidence on possible damage to Boeing if

the MAC were held was in the form of an opinion given

by Mr. Logan, Vice-President of Boeing, given in re-

sponse to a hypothetical question. The question asked

presupposes facts contrary to the record.

The question asked was

:

^'Q. Assuming that a substantial number of Boe-

ing engineers in the SPEEA unit, say 500, were to

leave the employ of Boeing at the same time, or

within a short period, have you an opinion as to

the effect that such a development would have upon

the operations of the company's Seattle Division?"

R. 426)
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Notice that the fact assumed by the question was that

500 engineers would leave Boeing at the same time. The

only reason that 500 rather than some other figure was

selected by counsel was, that this was the total number

of engineers pledged to attend MAC. The question as-

sumed that every engineer who attended would leave

Boeing, In contrast, only 96 enginers had expressed the

desire to change companies, out of the 500 pledged to at-

tend MAC. If the question had been proper at all, it

should have been based upon facts in the record.

Mr. Logan's testimony given in response to this hypo-

thetical question is both self-serving and speculative

(R. 426-427). He stated that the effects turned '^on the

number of engineers who left and the rate at which they

left" (R. 426) which of course would be under the con-

trol of Boeing by seeing to it that its terms of employ-

ment were competitive.

The MAC was intended as an expedient less drastic than

a strike; if successful any pressure resulting there-

from would have been less

It is indisputable that if SPEEA had conducted a

successful strike, Boeing would have faced the risk of

losing not simply a portion of the 500 engineers expect-

ed to attend the MAC but many other employees also.

3500 engineers would have been thrown out of employ-

ment. In addition, there would have been several times

that number of employees in other classifications. It is

common knowledge that a strike if at all protracted re-

sults in a substantial portion of employees out of work

going elsewhere. The effects of plant closure on business

are obviously of a most drastic kind.
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The record is almost indisputable that SPEEA in-

tended to avoid a strike because it did not want to be so

drastic (R. 357-359). As an organization composed of

professional men, it was much more reluctant in this

respect than the average labor union.

In letters to SPEEA at the time, in which Boeing's

position was stated, no argument was made that the

potential damage to Boeing would outrun a strike ; the

argument was simply that SPEEA could not resort to

such action as the AIAC unless the organization was out

on strike (R. 51-52).

Petitioner's argument in its briefs comes now as

after-thought having no basis either in the findings or

in any substantial evidence.

3.

Petitioner Distorts the Problems Posed for SPEEA by

the "Gentlemen's Agreement," Which Afford Inde-

pendent Justification for SPEEA's Holding the MAC

The text of the ^^Gentlemen's Agreement" should be

noted. It is in the form of a resolution adopted by the

Aircraft Industries Association about three years

previously (R. 435), reading:

^' There is no middle ground that will cure this

problem. Pirating must be discouraged and to that

end the following practices are condemned:

"1. Advertising for employees in cities where
member companies are located elsewhere unless the

member company or companies located in the par-

ticular city so agree.

^'2. Offering employment to employees working

for other memher companies unless member com-



16

pany where applicant is currently ernployed so

agrees. This applies to offers made either directly

or through subcontracting companies or employ-

ment agencies.'' (R. 450-451; italics ours.)

The Trial Examiner stated

:

*' There can be no doubt that the * Gentlemen's

Agreement' does impair the freedom of engineers

to seek employment elsewhere in the field of air-

craft manufacture—at least to some extent—since

an employer other than his own conceivably may
anticipate, reasonably enough, that his relationship

with his superiors in current employment could be

impaired as a result of their awareness of his

attempt to secure work elsewhere, if that attempt

proved unsuccessful. " (R. 91)

The Board took note that one of the purposes of the

MAC was ^^ possibly to coimteract the effect of the

Gentlemen's Agreement (R. 135). The word ^^ possibly"

was obviously used in the same sense that SPEEA used

it in its questionnaire-ballot (R. 479), as meaning to

counteract the Agreement, if possible, by recourse to

MAC. The Board in a footnote stated that the question

whether the MAC in fact restricted employment oppor-

tunities is immaterial because the question whether

such activity is protected '

' does not depend on whether

or not it is necessary" (R. 135). We agree, but suggest

that the extent to which necessity was presented affords

additional, independent, justification for the IMAC.

Attempting to meet the effects of the Agreement was

a purpose emphasized strongly in the questionnaire-

ballot mentioned

:

^'Second, 'Is it ethical?' There is nothing un-

ethical about providing a time and place for these
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two groups to get together. After all, it is Boeing

policies which provide the impetus for a change,

not SPEEA. Anyway, Boeing has set the ethical

standard with their Gentlemen's Agreement,

Third;, 'Won't the Gentlemen's Agreement of the

Aircraft Industries Association be a hindrance?'

Possibly, but we have a method which might get

around that for some engineers, namely, expressing

willingness to AIA members to notify Boeing in

advance of plans to seek employment elsewhere,"

(E. 479; italics ours)

The Vice-President of Boeing admitted on cross-

examination that ^'It had been the policy of the Boeing

Airplane Company to conform its practice to that

policy as set forth in paragraph 2 of the resolution"

(K. 441, 451).

Illustrative letters are in evidence wherein members

of the Aircraft Industries Association had refused con-

sideration of emplojrment applications made by

SPEEA members, in compliance with the resolution

above mentioned (R. 507-511; General Counsel's Ex-

hibits 11-16). SPEEA members had brought these

letters to the attention of SPEEA officials, who in turn

had requested Boeing to cease and desist from any

further observance of the Gentlemen's Agreement (R.

308-309).

The "Gentlemen's A^eenient'' of the Aircraft Industries

Association went so far as to violate the anti-trust laws

It is submitted that the restraint on the mobility of

engineers in securing employment caused by the

Gentlemen's Agreement constituted a clear violation of

the Sherman Anti-Trust Act (15 U.S.C.A., Sec. 3, et
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seq.). The restraint need not be '^complete" or its

observance "rigid'' to have that effect.

It has been held that restraints upon the mobility of

labor in interstate conunerce violate the Sherman Act

fully as much as restraints upon the mobility of com-

modities.

Anderson v. Ship Owners^ Ass'n. (1926) 71

L.Ed. 298, 272 U.S. 359.

There, the Ship Owners' Association required that its

members not accept any seaman for employment unless

he registered with it, received a number, and waited his

turn for employment. The result was, "that seamen,

well qualified and well-known, are frequently prevented

from obtaining employment at once, when, but for these

conditions, they would be able to do so." (71 L.Ed, at

p. 301). Action was brought by a seaman against the

Association to enjoin the restraint. The Supreme Court

reversed a decision of the Circuit Court of Appeals and

held that the complaint stated a cause of action.

Restraint upon the pursuit of professional calling

was held invalid by the Supreme Court in

American Medical Association v. U.S, (1943)

317 U.S. 519, 87 L.Ed. 434.

Petitioner claims that the Gentlemen's Agreement

was conceived for the welfare of the Aircraft Industry.

However, the claim or even the existence of benevolent

motive does not sanction conduct otherwise in \dolation

of the Sherman Act

;

United States v, U.S. Gypsum Co. (1950) 340

U.S. 76, 95 L.Ed. 89;
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Fashion Originators^ Guild of America, Inc.

V. Federal Trade Commission (1941) 312

457, 85 L.Ed. 949;

Standard Sanitary Mfg. Co. v. U.S. (1912)

226 U.S. 20, 57 L.Ed. 107.

Petitioner claims that Boeing did not enforce the

Gentlemen's Agreement.

If the combination is for the restraint of trade the

existence of the power to restrain is sufficient in itself

to render it unlawful

:

U.S. V. Maryland & Virginia Milk Producers'

Ass'n, et al (U.S. Dist. Ct, D.C., 1949) 90 P.

Supp. 681:

^
' The power to determine or fix prices from time

to time involves potential danger. * ^ * In this case,

to be sure, there is no evidence of the misuse of the

power. The anti-trust laws, however, are not aimed

solely against abuse of power. They are directed

against the very existence of the power.'' (Ibid, p.

688).

SPEEA's Conduct of the MAC Was Legally Protected as

Constituting an Employment and Information Service

for Its Members

The applicable language of Section 7 has been in ef-

fect since the original enactment of the National Labor

Relations Act ; it provides

:

^'Employees shall have the right to self-organiza-

tion, to form, join or assist labor organizations, to

bargain collectively through representatives of

their own choosing, and to engage in other concert-

ed activities for the purpose of collective bargain-
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ing or other mutual aid or protection, and shall also

have the right to refrain from any or all of such

activities except to the extent that such right may
be affected by an agreement requiring membership
in a labor organization as a condition of employ-

ment as authorized in section 8 (a) (3)/' (Italics

ours)

It is submitted that even apart from the question as

to the effect of the Gentlemen's Agreement and the

pendency of bargaining negotiations, SPEEA was per-

mitted to conduct the MAC as an employment and in-

formation service to its members, this being for the

purpose of the members' ''mutual aid or protection."

The existence of the Gentlemen's Agreement and the

pendency of the negotiations provided additional, al-

though unnecessary, justification.

In two A.L.R. articles there is an exhaustive review

of the NLRB and court decisions relating to the varied

purposes for which a union or group of employees may
take concerted action for purposes other than collective

bargaining

:

6 A.L.R. (2d) p. 416 et seq, ''Right of Collec-

tive Action by Employees as Declared in

Section 7 of the National Labor Relations

Act/' esp. par. 8 et seq., ''Right to engage in

concerted activities/' pp. 433, et seq,;

19 A.L.R. (2d) 566, "'Spontaneous or informed

activity of employees as that of 'labor or-

ganization' or as 'concerted activities' with-

in protection of Labor Relations Act."

The first article, above, was published in 1949, the sec-

ond in 1951.
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In 19 A.L.R.(2(i) 566, the generalization is made, at

p. 569:

*' Just as a liberal interpretation has been given

to the term 'labor organization/ so also the Na-
tional Labor Relations Board and the courts have

given a broad interpretation to the * concerted ac-

tivities' on the part of employees which are pro-

tected by Sec. 7. Since such activities are not con-

fined to the purpose of collective bargaining but

also include activities for ' other mutual aid or pro-

tection/ it has been held that protected activities

include almost everything in which the employees

could be found to have a legitimate interest.
'

'

Senator Taft, as one of the framers of the NLRB
Act, himself recognized that a Union might perform

the functions of an employment agency. His remarks

implying this are cited in a footnote, in ^'In the Matter

of International Longshoremen's and Warehousemen's

Union, et al,, 90 NLRB 1021, at page 1069

:

''If in a few rare instances the employer wants

to use the Union as an employment agency, he may
do so ; there is nothing to prevent his doing so. But
he cannot make a contract in advance that he will

only take the men recommended by the Union. '

'

The Board and the courts have taken for granted the

legality of the Union's operating a hiring hall or em-

ployment agency:

Brown v. National Union of Marine Cooks

and Stewards (U.S. Dist. Ct., N.D., Calif.,

S.D., 1951) 104P.Supp. 685;

NLRB V. National Maritime Union of Amer-
ica (C.C.A.-2, 1949) 175 P. (2d) 686;

In the Matter of National Union of Marine

Cooks and Stewards (1940) 90 NLRB 1099;
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NLRB V, Swinerton dc Walberg (CCA-9,

(1953) 202 P. (2d) 511; cert, denied 346 U.S.

814, 98 L.Ed. 341;

NLRB V. International Longshoremen's Union
(CCA-9, 1954) 210 F.(2d) 581.

It is elementary economics that if a given employer

fails to offer competitive terms of employment, his em-

ployees will utilize the union hiring hall or employment

office and work elsewhere. Petitioner 's argument herein

that a MAC would result in terminations could as well

be made of a union hiring hall.

At page 10 of its reply brief. Petitioner states that

*^ Boeing is the only aircraft manufacturer in the

Pacific Northwest and, unlike the situation in the

Los Angeles area, a move by one of Boeing's em-
ployees to another aircraft manufacturer involves,

in most instances, a change of residence."

We agree. This very circumstance renders it neces-

sary for SPEEA to establish and maintain contacts

with other aircraft manufacturers located elsewhere in

the United States to assure competitive terms at Boe-

ing. Without such a mechanics as a MAC, SPEEA
members would be Boeing captives, left to accept such

terms as the Company wished.

The case of Metal Moldings Corporation (1942) 39

NLRB 107, which might on first sight seem contra, is

readily distinguishable. Here an employee was held to

be properly discharged where he solicited fellow em-

ployees to seek employment at a competing factory in

which the employee's father was a foreman. Wholly

lacking was the element of concerted activity author-
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ized or sponsored by a labor union, contemplated in

Section 7. The Board stated

:

''The action was that of the individual employee

only. Also lacking was a most important require-

ment, that the action to be protected must be 'for

the purpose of collective bargaining or other mu-
tual aid or protection' of the employees."

Petitioner in effect concedes that a union may operate

a hiring hall or employment office, but argues that this

has been and must be confined to securing jobs for the

unemployed members (opening brief, p. 12). There is

nothing in the record to suggest that any union hiring

hall ever has been so restricted in its purpose, and no

authority whatsoever is cited to support the view that

it must be.

The only argument available to Petitioner on this

subject would be, that SPEEA was taking steps to in-

duce employees to leave Boeing. This is a question of

fact. We have seen that both the Trial Examiner and

the Board made explicit finding on this point rejecting

Petitioner's contention (R. 44, 75, 137).

5.

Petitioner Would Have This Court Adopt a Vague and

Subjective Standard of "Protected" Concerted Activ-

ity, Amounting to an Invalid Delegation of Legislative

Authority to the NLRB

The Trial Examiner had adopted the test of * im-

proper" or ^'indefensible" as measuring the limits of

protected, concerted activity under Section 7. In doing

so, he reflected misgivings and a consciousness that the

application of such a standard in practice would amount
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to a delegation of law-making power to the NLRB. He
stated

:

^'The disposition of the ultimate question, how-

ever, has not been easy. Fundamental consider-

ations of statutory policy, and the place of the

agency in the American constitutional scheme, are

involved. Does not the exercise of the wide dis-

cretion implied in the use of 'indefensibility' as a

standard of judgment imply that the Board may
be called upon in these cases, to exercise a 'legis-

lative' function in its decisional process f But if so,

may not Congress have expressly so intended. See

the House Conference Report, previously noted.''

(R. 82-83; italics ours).

Both the majority and the minority of the NLRB
accordingly rejected the rationale recommended by the

Trial Examiner, turning on the tests of '* improper" or

^indefensible." (R. 137, 135)

Petitioner now would have this court return to such

standards, conceding at times they have been given

no definite limitation (or definition) by the courts:

*'The terms * disloyal,' ^unlawful,' improper,'

indefensible' and illegal' are broad terms and the

decisions have suggested no particular limitation

to their scope." (Opening Brief, p. 26)

The constitutional point is a fundamental one, that

the exercise of discretion by an administrative board

such as the NLRB must be in accordance with reason-

ably definite standards set forth in the Act itself. Other-

wise the board is given a latitude so wide for its de-

cisional process that it in substance would be exercising

legislative functions, contrary to the provisions of the
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Federal constitution vesting all legislative powers in

the Congress. A leading case is

Schechter v. United States (1935) 79 L.Ed.

1570, 295 U.S. 495.

Here the Industrial Eecovery Act was held invalid.

In substance, it delegated legislative authority to the

President with respect to the approval or disapproval

of industrial codes. The Act authorized the President

to approve such a code if it met the standard of '

' fair

competition" for the trade or industry concerned (79

L. Ed. at p. 1582). Notice that this standard is more

definite than would be the one of *^ propriety'' or ^'de-

fensibility.
'

' In writing the opinion for the court hold-

ing the act unconstitutional, Chief Justice Hughes

stated

:

^^ Second, the question of the delegation of legis-

lative power. We recently had occasion to review

the pertinent decisions and the general principles

which govern the determination of this question.

Panama Refini7ig Co. v, Ryan, 293 U.S. 388, ante^

446, 55 S.Ct. 241. The Constitution provides that

^all legislative powers herein granted to be vested

in the Congress of the United States, which shall

consist of the Senate and House of Representa-

tives.' Art. I, Sec. 1. And the Congress is author-

ized Ho make all laws which shall be necessary and

proper for carrying into execution' its general

power. Art. I, Sec. 8, Par. 18. The Congress is not

permitted to abdicate or to transfer to others the

essential legislative functions with which it is thus

vested. ^ ^ *

^^Accordingly, we look to the statutes to see

whether Congress has overstepped these limit-

ations—whether Congress in authorizing ^ codes of
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fair competition' is thus performing its essential

legislative function, or, by the failure to enact such

standards, has attempted to transfer that function

to others/' (79 L.Ed, at p. 1580; emphasis

supplied.)

Petitoner suggests that Section 7 must be related to

the policy statements found in Section 1 of the Act,

and construed to permit only the type of activity con-

ducive to

^* encouraging practices fundamental to the

friendly adjustment of industrial disputes arising

out of differences as to wages, hours, or other

working conditions."

A reading of Section 1 makes it obvious that it does

not purport to restrict the effect of Section 7 ; and the

language cited is not sufficiently definite to constitute

a standard to measure the Board's authority.

Neither the Court nor the Board decisions have the broad

implications contended for by Petitioner

The two A.L.R. articles previously mentioned

constitute a careful analysis of Board and court de-

cisions analyzing the permissible scope of concerted ac-

tivity under Section 7.

6 A.L.R. (2d) 416, et seq,, ''Eight of Collec-

tive Action by Employees as Declared in

Section 7 of the National Labor Relations

Act, esp. par. 8, pp. 433, et seq., ''Right to

engage in concerted activities.''

19 A.L.R. (2d) 566, ''Spontaneous or informed

activity of employees as that of 'labor organ-

ization' or as 'concerted activities' withiyi

protection of Labor Relations Act,"
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These A.L.R. articles set forth many of the cases cited

by Petitioner herein, and show that the cases cited do

not have the broad implications contended for by Peti-

tioner. The doctrine of the leading case of NLRB v.

Peter Cailler Kohler Co. (C.C.A.-2, 1942) 130 F.(2d)

503, is recognized, that the Act guarantees to employees

the right to engage in such concerted activities for pur-

poses of collective bargaining, etc., as do not violate the

Act itself, some other statute, or the common law. Peti-

tioner suggests, at page 31 of its opening brief, that this

case represents a theory "long since obsolete, particu-

larly in view of the Supreme Court in the Jefferson

Standard case.'' The United States Supreme Court just

last year recognized the Peter Cailler case, citing it

with approval in

Radio Officers Union, etc., v. NLRB, 347 U.S.

17, 98 L.Ed. 455 (Note 39, p. 477).

NLRB V. Local Union I\o. 1229, LB.E.W., 346 U.S. 464,

74 S.Ct. 172, 98 L.Ed. 195, Distinguished.

This case is the principal one relied upon by

Petitioner. Here the union had been conducting a

strike and peaceful picketing when several members

embarked upon a frolic of their own, giving rise to the

questions presented in the case

:

''But on August 24, 1949, a new procedure

made its appearance. Without warning, several

of its technicians launched a vitriolic attack on the

quality of the company's television broadcasts.

* * * The handbills made no reference to the

union, to a labor controversy or to collective bar-

gaining.'' (98 L.Ed. p. 200; italics ours.)

The court [in holding that the Board correctly
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denied reinstatement to these employees] based its

result on two grounds: (a) that no activity of the

union was presented, and (b) the activity of the indi-

viduals was deliberately disassociated from collective

bargaining—the antithesis of the requirement of

Section 7 that it be for collective bargaining to be

protected.

The court stated:

'^ Their attack related itself to no labor practice

of the company.

4f * *

''In contrast to their claims on the picket line

as to the labor controversy, their handbill of

August 24 omitted all reference to it. The hand-

bill diverted attention from the labor contro-

versy.'' {lUd,, 98 L.Ed., p. 204)

The Board had found that the attack of the

technicians was separate from the labor controversy

(98L.Ed., p. 205).

Comparable facts would be presented herein if

several Boeing engineers had circulated a libelous hand-

bill attacking the quality of Boeing airplanes, doing

so in such a manner as deliberately to divert attention

from the SPEEA-Boeing controversy.

What the court really was concerned with was

w^hether the Board had correctly concluded that the

employer had discharged the technicians ''for cause"

independent of the labor controversy so as not to be

liable for reinstatement under Section 10(c) of the

Act. Having found that the handbill was unrelated to

the labor controversy, the court refers to such factors
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as ''disloyalty'' and ''indefensible" to show what the

independent reasons for discharge were that the

employer had (Ibid., 98 L.Ed., pp. 204-205). Thus the

court stated

:

"The legal principle that insubordination, dis-

obedience or disloyalty is adequate cause for dis-

charge is plain enough. The difficulty arises in

determining whether, in fact, the discharges are

made because of such a separable cause or because

of some other concerted activities engaged in for

the purpose of collective bargaining or other

mutual aid or protection which may not be

adequate cause for discharge.'' (98 L.Ed., p. 204)

The court, in deciding that the technicians had been

discharged for "a separable cause," not because of

concerted activities, simply applied the plain langauge

of Section 10(c) to affirm denial of reinstatement.

Conversely, if confronted with findings that Mr.

Pearson in the instant case was discharged because

of his participation in the concerted activities of

SPEEA, it would affirm an order of reinstatement.

Other Court decisions cited by Petitioner distinguished

At pages 22 and following of its opening brief.

Petitioner cites a number of court and Board de-

cisions relating to the scope of protected activity under

Section 7. We propose to refer briefly to every one of

these. Their inapplicability becomes obvious once that

their facts and holdings are examined.

At page 22, Petitioner reproduces a quotation taken

out of context from the case of Joanna Cotton Mills v,

NLRB (CCA-4, 1949) 176 F.(2d) 749. There the
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circuit court had under consideration a petition to

review and set aside an order of the NLRB requiring

the Cotton Mills Company to reinstate a discharged

employee. The facts were, that the employee ''had

been operating a punch board or raffling device on

the company's premises and had been loitering around

a woman weaver as she was engaged in her duties."

The overseer directed his assistant, Mr. Lewis, to warn

the employee. When Lewis spoke to the latter the

employee ''became very angry, used harsh and insulting

language and assumed an insubordinate attitude." He
followed this up by circulating a petition among the

employees for the discharge of Lewis and presented it

to the employer. The court held that there was no sub-

stantial evidence in the record supporting the view that

the petition was circulated for the purpose of ad-

vancing some cause of the union, rather than to vent

spleen on Lewis and modified the Board's order on

this ground. The court stated:

"It is clear, however, that to be protected the

purpose of the concerted activities must be the

mutual aid or protection of the employees ; and it

is equally clear that the circulation and presenta-

tion of the petition here involved was for no such

purpose, but was nothing more or less than an

effiort on the part of Blakely to vent his spleen

upon a supervisory employee whose rebuke in the

performance of duty had angered him." (Ibid, p.

753)

The only other court cases cited by Petitioner are the

following

:

NLRB V, Fansteel Metallurgical Corp. (1939)

306U.S. 240,83L.Ed. 627;
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NLEB V, Kelco Corp, (CCA-4, 1949) 178 F.

(2d) 578;

International Union, et al. v, WiscoTisin Em-
ployment Relations Board, et al, (1949) 336

U.S. 245, 93 L.Ed. 651;

NLRB V, Draper Corp. (CCA-4, 1944) 145 F.

(2d) 199;

NLRB V. Massen Gin & Machinery Works

y

Inc. (CCA-5, 1949) 173 F.(2d) 758;

NLRB V. Montgomery Ward & Co., Inc.

(CCA-8, 1946) 157 F.(2d) 486;

Conn Limited v. NLRB (CCA-7, 1939) 108 F.

(2d) 390;

Hoover Co. v. NLRB (CCA-6, 1951) 191 F.

(2d) 380.

In NLRB V. Fansteel Metallurgical Corp., 83 L.Ed.

627, the U.S. Supreme Court affirmed a decision of the

Circuit Court of Appeals setting aside portions of a

Board order requiring reinstatement of employees who

had participated in a sit-down strike in which the union

seized certain buildings. The court based its result on

the ground that this action was illegal. The court stated

:

**Nor is it questioned that the seizure and reten-

tion of respondent's property were unlawful. It

was a high-handed proceeding without shadow of

legal right. It became the subject of denunciation

by the state court under the state law, resulting in

fines and jail sentences for defiance of the court's

order to vacate and in a final decree for respondent

as the complainant in the injunction suit." (83

L.Ed, at p. 633)

The next court decision cited by Petitioner is NLRB
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V, Kelco Corp. (CCA-4, 1949) 178 F.(2d) 578. Here the

court had before it a petition to enforce an order of

the NLRB directing reinstatement of certain employees

with back pay. As to the employees in question,

''Respondent offered evidence, which the trial

examiner refused to receive, to the effect that they

assaulted one of respondent's workers who was a

non-striker and chased him home and that they

knocked dowTi in the street another non-striker and

beat him after he was down. " (Hid, p. 579)

The court of course remanded the case with directions

to the NLRB to receive the evidence offered.

In the next cited case, International Union v. Wis-

consin Employment Relations Board (1949) 336 U.S.

245, 93 L.Ed. 651, the case came up on writs of certiorari

directed to the Supreme Court of Wisconsin to review

judgments reversing lower court orders relating to the

enforcement of orders of the Wisconsin Employment

Relations Board. The activity involved consisted of a

series of intermittent and unannounced work stoppages

which had been conducted on company time. The ques-

tion presented was, whether the State of Wisconsin

through its board had jurisdiction to enter any order

relating to termination of the work stoppages or

whether jurisdiction for that purpose was preempted

by the Federal Government through enactment of the

National Labor Relations Act. The court held that the

State of Wisconsin retained jurisdiction to enter orders

on such subject-matter.

The case thus throws little light on the problem at

hand, but deals with a separate question of Federal vs.

State jurisdiction.



32

In the next case, NLRB v. Draper Corporation

(CCA-4, 1944) 145 F.(2d) 199, the union and the em-

ployer were engaged in collective bargaining with the

company. A small group of employees instituted a

**wild cat" strike, which the court found to have been

for the purpose of interfering with the collective bar-

gaining of the union. For that reason the court held

that the participants, having violated rights guaranteed

by the Act were not entitled to its protection, stating

that it did so

'^ because we are of opinion that the Svild cat' strike

in which the employees were engaged and for which

they were discharged was not such a concerted

activity as falls within the protection of section 7

of the National Labor Relations Act, but a strike in

violation of the purposes of the act by a minority

group of employees in an effort to interfere with

the collective bargaining by the duly authorized

bargaining agent selected by all the employees."

Again, the court stated

:

^^What we do mean to say is that minorities who
engage in Svild cat' strikes, in violation of rights

established by the collective bargaining statute, can

find nothing in the statute which protects them
from discharge." (Ibid, 205)

In NLRB V. Massen Gin & Machinery Works, Inc.

(CCA-5, 1949) 173 F.(2d) 758, the court denied a

petition to enforce a Board order for reinstatement of

striking employees wdthout writing any opinion ; there

is neither an analysis of the law nor statement of facts

therein.

In NLRB v. Montgomery, Ward & Co,, Inc. (CCA-8,
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1946) 157 F.(2d) 486, three employees in the Kansas

City plant of the Company while at work refused to

process orders for delivery to another plant of the

Company in Chicago, where an affiliated local was then

out on strike. Absent is the requirement of '^concerted

activity," since the three did not take their action for

their union local ; beyond that is the element of outright

disobedience on the employer's time and premises.

In C, G, Conn, Ltd,, v, NLRB (C.C.A.-7, 1939) 108

F.(2d) 390, the employees refused to work overtime,

leaving their employment without warning at the end

of their regular hours. The employees were discharged

and ordered reinstated by the Board ; the court denied

an order of enforcement on the ground that the em-

ployees were attempting unilaterally to dictate the con-

ditions of their employment

:

'^We are aware of no law or logic that gives the

employee the right to work upon terms prescribed

solely by him. This is plainly what was sought to

be done in this instance. If they had a right to fix

the hours of their employment, it would follow that

a similar right existed by which they could pre-

scribe all conditions and regulations affecting their

employment." (Ibid., p. 397)

It may be seriously questioned to what extent this

holding will be followed by other courts, but the result

can be justified on the theory that one of the terms of

the contract of employment is the employee's obliga-

tion at common law to accord with the employer's rea-

sonable directions while performing work for the em-

ployer. It would not sanction such restrictions upon

the employees' free time as Petitioner contends for in

this case.
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In Hoover Co, v. NLRB (CCA-6, 1951) 191 F.(2d)

380, the United Electrical Workers' Local and another

union were competing for NLRB certification. The for-

mer instituted a national boycott against the employer's

product. It did so during the course of the certification

election in violation of section 8(a)(1) of the Act. All

the while the employees remained at work. The court

stated

:

^'In this case, since the United Electrical Work-
ers Union was guilty of instigating a boycott for

an unlawful purpose, such concerted activity was

not protected by the Act." (Ibid., p. 386)

Petitioner's NLRB Cases Distinguished

Several of the NLRB cases cited by Petitioner deal

with interference with the terms of employment by ac-

tivities conducted on the job. Thus, in Honolulu Rapid

Transit Co,, 110 NLRB No. 244, 35 LRRM 1305 (1954),

the employees refused to work week-ends during nego-

tiations for a new contract, thereby interfering serious-

ly with transit operations. In Pacific Telephone Co,, 107

NLRB No. 301, 33 LRRM 1433 (1954), the employees

conducted a ''hit and run" strike, executing a plan for

intermittent, unannounced work stoppages by portions

of the employees for the deliberate, announced, object

of crippling communications. In Textile Workers, CIO

(Personal Products Corp.) 108 NLRB No. 109, 34

LRRM 1059 (1954), there was both a refusal to work

overtime and a deliberate slow-down while at work. In

two other cases there was a refusal to work overtime,

namely: Valley City Furniture Co, (1954) 110 NLRB
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No. 216, 35 LRRM 1265, and Phelps Dodge Cooper

Products Co. (1952) 101 NLRB No. 103, 31 LRRM
1072.

In two of the cases there was a complete absence of

the requirement of '* concerted activity," individual

employees taking action, apart from authorization or

participation by the union. The first is Mt, Clemens

Pottery Co,, 46 NLRB No. 714, 11 LRRM 225 (1943) in

which some of the employees refused to work overtime

and also pulled a switch to stop plant production. The

second is Montgomery Ward d Co., 108 NLRB No. 152,

34 LRRM 1123 (1954), in which two employees, while

at work made statements to customers for the purpose

of discouraging their transacting business with their

employer during a labor dispute.

In Washington National Insurance Co., 64 NLRB
929, 17 LRRM 154 (1945), the employee discharged

was an insurance salesman and sold insurance for a

rival company in violation of his express agreement

with his employer to devote full time to his employer's

business ; also, he knowingly falsified an insurance ap-

plication.

Most of the Board decisions referred to are lacking in

court approval and it may be questioned whether this

will be given or withheld. The question is an academic

one insofar as this case is concerned, however. The

types of concerted activity prescribed by the Board in

each instance go considerably beyond that shown by the

findings made by the Board and the Trial Examiner

with respect to the MAC herein.
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In conclusion, the Decision and Order of the Board

should be affirmed.

Respectfully submitted,

Houghton, Cluck, Coughlin & Henry,
By Jack R. Cluck,

Amicus Curiae, Representing SPEEA.
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Ueited States Conirt of Appeals
For the Ninth Circuit

Boeing Airplane Company, a corpo-

ration, Petitioner,

vs. ) No. 14540

National Labor Relations Board,

Resiwndent.

BRIEF OF BOEING AIRPLANE COMPANY
IN ANSWER TO

BRIEF OF AMICUS CURIAE REPRESENTING SPEEA

The brief of the Union, by its counsel as amicus

curiae, was served on counsel for the Company May
13, 1955. Consent to the filing of such brief was stipu-

lated by the Company and the Board.

The principal effort of the Union brief seems to be

in the direction of characterizing the issue before the

Court as one of fact rather than one of law, and then

urging affirmance of the Board majority decision on

the stated ground that decisions of the Board on issues

of fact should be left undisturbed.

This position expressed in the Union brief runs

counter to statements both by the Trial Examiner (R.

27) and by the majority of the Board (R. 131) that the

facts of the case are substantially undisputed. Also, the

major '^factual" argument to which five pages of the

Union brief are devoted (relating to the so-called ''Gen-

tlemen's Agreement'') is predicated on stated "facts"

[1]



that are unsupported by and inconsistent with findings

of the Board majority, such majority having stated

that matters relating to the ''Gentlemen's Agreement"

were not regarded as material to its decision. For fur-

ther discussion of the subject, see pages 6 to 10 of the

Company's reply brief.

The Union brief discounts or refrains from men-

tioning the following findings of the Trial Examiner

that have not been disturbed by the Board majority:

1. Finding that if the MAC had been successful, the

damage to Boeing would have amounted to millions of

dollars (R. 98).

2. Finding that there is no indication in the Record

that the implementation of the AIA resolution by the

Association's membership really ''froze" engineers in

their jobs (R. 91-2).

3. Finding that the character of the MAC as a coun-

ter measure to the Gentlemen's Agreement does not

endow the MAC with privilege or justification (R. 93-4)

.

4. Finding that the contended effect of the AIA reso-

lution would probably exist even in the absence of such

resolution (R. 92).

5. Finding that the Union anticipated that the MAC
would accelerate Respondent's rate of engineer turn-

over due to the short supply of engineers, and that such

development was to be used as a bargaining lever in

the negotiations (R. 97).

6. Finding that there can be no doubt of the possi-

bility that employee attrition as a result of the MAC
might have reached such proportions as substantially

to affect the Company's operations (R. 100).



3

7. Finding that the probable harmful results of the

MAC would have persisted far beyond those properly

to be anticipated from a strike of reasonable duration

(R. 97).

8. Finding that the MAC, if successful, could have

contributed substantially to significant impairment of

the Company's ability to operate, which could have

lasted for a notably lengthy period of time (R. 97).

9. Finding that there was serious reason to doubt the

merit of the particular benefit to themselves intended

by the Union membership (R. 98).

10. Finding that there was serious reason to doubt

whether the impasse in the negotiations could be said

to '^ justify" the MAC as a device to stimulate renewed

negotiations (R. 98-99).

11. Finding that the Company was justified in fear-

ing that the successful completion of the MAC could

have forced the Company to shut down several of its

current projects ; finding that its contracts with the Air

Force might have been cancelled as a result, with im-

mensely significant financial repercussions; and find-

ing that the replacement of any experienced engineer

who resigned, in the light of the current engineer short-

age, would have taken as much as several years (R. 98).

The error in the conclusions reached by the Board

majority is essentially one of misinterpreting the true

intent of the statute and misapplying the statute to a

Record that is substantially undisputed.

•3f * * *

The remainder of the Union brief for the most part



reiterates arguments that have been advanced by the

Board and previously treated in the Company's briefs.

Inaccuracies and inconsistencies thought to merit par-

ticular further mention are as follows

:

^(- * -3^ *

Page 2 of Union brief

:

'^SPEEA did not take any steps to induce Boe-

ing employees to leave their employment ^ ^ * "

Compare this statement with the fact that 2,800 let-

ters were sent out to employers all over the country,

with the elaborate preparations for the MAC that were

completed, and with the extensive publicity that the

Union gave to the MAC over a period of many months

in which the MAC was characterized as a ^^ punitive

action to reduce the Engineering services available to

Boeing'' (R. 33, 478) and ''to encourage engineers to

seek more suitable employment elsewhere" (R. 368).

The Trial Examiner found that the Union expected

and intended such results (R. 97).

* * * *

Page 8 of Union brief

:

i^i^ ^* ^ ^ ^fee MAC was conceived as a device rea-

sonably calculated to assist the Union ^ * *' "

The fact that a concerted activity is calculated to as-

sist a union does not thereby make it protected. It can-

not be argued that the sitdown strike in the Fansteel

(N.L.R.B. V, Fansteel Metallurgical Corp., 306 U.S.

240, 59 S.Ct. 490, 83 L.Ed. 627 (1939) ) case was not cal-

culated to assist the union there involved.
* ^ * *

Page 11 of Union brief

:

a 'There was here in essence only a conditional

threat that some of the Respondent's employees



would resign if the Respondent did not meet the

Union's stated bargaining demands, conduct which
the Board, with Court approval, has held to be

protected concerted activity.''

This quote from the majority Board opinion repre-

sents an attempt to draw a parallel between the instant

case, and Southern Pine Electric Cooperative, 104

NLRB 834, 32 LRRM 1156 (1953) and N.L.R.B. v,

Martin (Nemec Comhtistion Engineers)^ 207 F.2d 655,

33 LRRM 2046 (CA-9 1953) enf 'g 100 NLRB 1118, 30

LRRM 1394 (1952), which parallel is not possible for

the following reasons

:

(a) In the instant case the program identified as the

MAC had been built up by the Union over a period in

excess of a year. The parties, unlike those in the South-

ern Pine and Nemec cases had bargained over a period

of months, had reached an impasse and the final Com-

pany offer had been flatly rejected. At this point there

hardly could have been a '^ conditional threat" to aban-

don employment if the Union demands were not met.

The Union was well past the '^ threat" stage when it

made the final arrangements for the MAC and sent out

letters to 2,800 firms, cf. Crescent Wharf & Warehouse

Co,, 104 NLRB 860, 32 LRRM 1157 (1953).

(b) The Southern Pine and Nemec cases both in-

volve situations where employees threatened to quit if

their demands were not met. They were not inducing

or encouraging or facilitating other employees to ter-

minate permanently. They were not, as Pearson was,

organizing and leading a campaign to encourage and

promote the terminations of others and the hiring of

the latter by the Company's competitors.
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(c) A close scrutiny of the facts in both the Southern

Pine and Nemec cases shows that actually something in

the nature of a strike was threatened rather than aban-

donment of employment.

(d) No employee, either in Southern Pine or Nemec,

made any such unequivocal statement as
'

' This is to ad-

vise you that SPEEA has started and will complete a

Manpower Availability Conference" (R. 493) (em-

phasis added). It is to be noted in this respect that the

SPEEA letter advising Boeing of the activation of the

MAC contained no '^conditional threat" of any kind

and was completely silent on the matter of Boeing

wages or the Union's demands in regard thereto.

(e) Damage to the employer was not an important or

primary objective in either the Southern Pine or

Nemec case. In neither case did the employees have in

mind any punitive action to discourage new hires from

coming to the employer, as here (R. 32-3, 477-8).

(f ) In the Southern Pine and Nemec cases no union

or certified collective bargaining agent was involved. In

1947 the Taft-Hartley Act amended the Wagner Act

to impose reciprocal duties upon employers and collec-

tive bargaining agents alike, to bargain in good faith in

accordance with the standards of bargaining required

by the act. Section 8(a) (5) specifies such obligation on

the part of the employer and Section 8(b) (3) imposes

the identical obligation on the exclusive representative

of the employees in an appropriate unit under Section

9(a) of the Act. SPEEA was such an agent. The Union

brief repeatedly asserts that the MAC was an activity

of SPEEA and it emphasizes and directs particular



attention to the findings of the Trial Examiner that

the MAC was conceived as a device to strengthen the

position of the Union in the negotiations then current

(Union brief, page 8). The MAC is asserted by the

Union to have been an integral part of its bargaining

technique. The complaint alleges in paragraph IX
thereof (R. 11) that the MAC was ''undertaken to

break the bargaining impasse then in existence."

It is obvious that a course of conduct cannot at once

constitute both a protected activity under Section 7

and also a refusal to bargain under Section 8(b) (3).

The latter section imposed no duty or standards of

bargaining upon the individuals involved in the South-

ern Pme and Nemec cases. However, as pointed out at

pages 40 to 44 of the Company opening brief, SPEEA
because it was the certified bargaining agent was sub-

ject to Section 8(b)(3) and its course of conduct in

connection with the MAC, of which Pearson's activi-

ties were a part, clearly amounted to a failure to meet

the standard of bargaining required by that section

and Section 8(d). The Trial Examiner declined to pass

on this point because it was one of first impression (R.

76) and the Board majority makes no mention of it.

* 4f -Jt *

Pages 11-12 of Union brief

:

"* * * the negotiations turned largely on the de-

termination of what the available rates from other

firms might be. ^ ^ ^ Determining w^hat in actual

fact were the terms available elsewhere, through

a market mechanics such as the MAC, became a

matter of primary concern to SPEEA.''

It is unbelievable that the representatives of 2,800
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firms would be summoned to Seattle for the purpose

of clearing up this matter, assuming, for the moment

that SPEEA lacked such knowledge.

* * * *

Page 12 of Union brief

:

^*As American citizens [the employees have the

right to leave Boeing]."

The right is unchallenged and its jeopardy or protec-

tion is in no way involved in the case.

* * * ^

Page 12 of Union brief

:

^'Petitioner greatly exaggerates the effect of

the MAC if successful, basing its argument upon
speculative testimony of a Boeing witness given

in response to a hypothetical question unsupported

by fact''

The ultimate, drastic and extended damage to Boeing

in the event of a substantial exodus of its engineers as

the result of the MAC is so obvious as to hardly require

proof. Logan's testimony, attacked in the Union's

brief, is patently conservative. The Trial Examiner,

who observed the witness testify, accorded the testi-

mony complete credence (R. 98). The majority Board

opinion in no way disturbed such finding on the part

of the Trial Examiner. Compare the Union's argu-

ment, earlier in its brief, as to the weight to be ac-

corded the findings below. The Record is undisputed

that a successful MAC would result in material dam-

age to Boeing (R. 420), as shown by the findings here-

tofore mentioned of the Trial Examiner.

* * # *

Page 12 of Union brief

:
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^^The question asked [Logan, relating to 500 en-

gineers leaving the employ of Boeing] presup-

poses facts contrary to the record.''

The letter sent by the Union to the 2,800 firms states

in part ^'Over 500 engineers, scientists and industrial

mathematicians are pledged to attend the Conference"

(R. 487). The number mentioned in the question was

conservative and had ample basis in the Record. The

only limitation placed upon participation in the MAC
was that it was to be confined to SPEEA members (R.

37), numbering some 2,100 (R. 35).

* * X- *

Page 13 of Union brief

:

^'[The number of engineers that left] of course

would be under the control of Boeing by seeing to

it that its terms of employment were competitive."

The Record contains nothing that would indicate

that Boeing was not competitive with others on mat-

ters of wages, hours and working conditions and, in

fact, clearly indicates a determination on the part of

Boeing to remain competitive (R. 429-33). It is a fal-

lacious argument to say that under such circumstances

an employer can ^'control" the damage by increasing

wages. Such an argument could be advanced in sup-

port of substantially all damaging and unprotected

concerted activities, including those situations involv-

ing damage resulting from sabotage, sitdown strikes,

wildcat strikes, etc.

^ * * ^

Page 13 of Union brief

:

''The MAC was intended as an expedient less

drastic than a strike * ^ *''

True, from the viewpoint of those promoting the
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MAC—they could remain on the payroll until such

time as they accepted other employment, thereby suf-

fering no wage loss. Boeing, on the other hand, as the

Trial Examiner put it, would probably have suffered

damages ^'far beyond those properly to be anticipated

from a strike of reasonable duration" (R. 97). The

majority of the Board did not disturb this finding.

^ ^ ^ *

Page 14 of Union brief

:

^^In letters to SPEEA * ^ * no argument was
made that the potential damage to Boeing would

outrun a strike; * * *.

^* Petitioner's argument in its briefs comes now
as afterthought having no basis either in the find-

ings or in any substantial evidence."

The Company's letter written immediately after

Pearson's discharge, to which the Trial Txaminer re-

fers (R. 51) clearly mentions the very damaging nature

of the MAC program, and the Union warned the Com-

pany of the potential damage of the MAC program as

early as the fall of 1952, several months prior to Pear-

son's discharge (R. 419-20).

* * ^ ^

Page 14 of Union brief

:

^^ Problems Posed for SPEEA by the ^Gentle-

men's Agreement,' * * * Afford Independent Jus-

tification for SPEEA 's Holding the MAC"
As shown above, such contention is directly contrary

to the finding of the Trial Examiner (R. 91-4) which

in this respect was not disturbed by the Board. The

majority opinion is not based on any such contended

^^justification."
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Page 15 of Union brief

:

*'The Board in a footnote stated that the ques-

tion whether the MAC in fact restricted employ-

ment opportunities is immaterial • * *. We agree,

but suggest that the extent to which necessity was
presented affords additional, independent, justi-

fication for the MAC.

"

The term '^MAC" is believed to have been inad-

vertently used instead of '' Gentlemen's Agreement''

in the foregoing statement. If this belief is correct, and

the Union agrees that the effect of the Gentlemen's

Agreement upon employment is immaterial, it is not

clear, even from the Union's standpoint, as to how

such ''Agreement" can be at the same time regarded

as immaterial and urged as a ''justification" for the

MAC.
^ * * *

Page 16 of Union brief

:

"Illustrative letters are in evidence wherein

members of the Aircraft Industries Association

had refused consideration of employment appli-

cations made by SPEEA members ***.''

These letters do no more than follow the usual policy

of most employers, particularly those employing pro-

fessional men. See the remarks of the Trial Examiner

in which he recognizes that such policy would probably

exist in the absence of a "Gentlemen's Agreement" (R.

91-2). Moreover, as pointed out in the Company reply

brief (pages 7-8), the Boeing practice was shown to

vary from that of other AIA companies and in no way

inhibited Boeing employees insofar as contacts with

other employers were concerned.
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Page 16 of Union brief

:

''The 'Gentlemen's Agreement' of the Aircraft

Industries Association went so far as to violate

the anti-trust laws"

The pertinency of this unfounded observation is not

apparent.
* * * *

Page 20 of Union brief

:

"Senator Taft * * * himself recognized that a

Union might perform the functions of an employ-

ment agency. * * *

" ' If in a few rare instances the employer wants

to use the Union as an employment agency, he may
do so * * *'." (emphasis added)

Senator Taft was not talking about a device designed

to expedite and encourage employees to leave an em-

ployer, to take employment with others, some of whom
are competitors.

* * * *

Page 20 of Union brief

:

"The Board and the courts have taken for

granted the legality of the Union's operating a

hiring hall or employment agency"

See the Company reply brief, page 12, and the re-

marks of the Trial Examiner (R. 88-9), relating to the

attempted hiring hall analogy.

* * * *

Page 21 of Union brief

:

"This very circumstance [Boeing being the only

aircraft manufacturer in the Pacific Northwest]

renders it necessary for SPEEA to establish and

maintain contacts with other aircraft manufac-

turers ^ ^ *. Without such a mechanics as a MAC,



13

SPEEA members would be Boeing captives, left

to accept such terms as the Company wished."
* * -x- *

The Record clearly supports the contrary conclusion.

See also Company reply brief, page 4.

* * ^ *

Page 21 of Union brief

:

''Here [in Metal Mouldings Corporation, 39

NLRB 107 (1942)] an employee was * * * prop-

erly discharged * * *. Wholly lacking was the ele-

ment of concerted activity authorized or sponsored

by a labor union * * *."

Authorization of an activity by a union does not ren-

der it ''protected." Also it is to be noted that the refer-

ence to this case in the Company opening brief is to the

decision of the Court of Appeals (CA-6). The refer-

ence to the case in the Union brief (39 NLRB 107) is

to the Board decision which the Court of Appeals re-

viewed and refused to enforce. The Board had held

that the discharge involved in the case was because of

the individual's participation in protected, concerted,

anion activities. The Court held that the discharge was

properly for cause because of the part played by the

individual in inducing other employees to leave and

go to another employer. We are unable to find in such

Board decision the statement attributed to the Board

that appears at the top of page 22 of the Union brief.

See also Company reply brief, page 13.

Page 22 of Union brief

:

" ^ * '^ both the Trial Examiner and the Board
made explicit findings on this point [the conten-

tion that SPEEA was taking steps to induce em-
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ployees to leave Boeing] rejecting Petitioner's

contention (R. 44, 75, 137),"

The Record references afford no support for this state-

ment. On the contrary, the uncontroverted evidence

in the Record shows that the MAC was devised as a

means '^to encourage engineers to seek more suitable

employment elsewhere" (R. 368) (emphasis added).

4f- * * -Jf

We confess difficulty in following the '^constitu-

tional" argument appearing in the Union brief, pages

22-25. Apparently it is urged that the terms ''disloyal,"

'
' unlawful, " '

' improper, " '

' indefensible '

' and '

' illegal
'

'

must be discarded in testing the protected or unpro-

tected nature of a concerted activity. Otherwise the

Board will be permitted to ''legislate" in controven-

tion of the Constitution. The brief does not define ex-

actly where this argument leads but it would appear to

indicate that the Board in determining whether an ac-

tivity is protected must, according to the argument,

adhere strictly to the literal application of the language

of Section 7 to each case. As pointed out on page 21 of

the Company opening brief, this would legitimatize all

concerted activity including slowdowns, sitdown

strikes, wildcat strikes, disloyalty, refusal to obey

rules, etc. It would seem unnecessary to refer again to

the numerous decisions that compel rejection of any

such argument. The argument fails to consider the

general purposes and objectives of the Act and ignores

completely the right preserved in the Act to discharge

for cause. If the language of the Act permits leeway on

the part of the Board and the Courts, such as men-

tioned in the Union brief, the argument would seem to

I
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involve necessarily the constitutionality of the Act it-

self, and the Supreme Court has long since put any

such question to rest (N.L,R,B. v. Jones d LaiigJdin

Steel Corp., 301 U.S. 1, 57 S.Ct. 615, 81 L.Ed. 893

(1937)). On the contrary, it is urged on behalf of the

Company that the language of the Act when read in its

entirety permits no such leeway and clearly precludes

the Board from reaching any such unfounded decision

as is indicated in the majority opinion.

* * * *

The remainder of the Union brief urges certain dis-

tinctions and interpretations as to decisions cited and

discussed in the briefs previously. We shall not re-

argue the purport of these decisions here other than to

point out certain statements that are in error.

1. On page 26 of the Union brief in discussing the

Supreme Court decision in the Jefferson Standard

{N.L.R.B. V, Local Union No. 1229^ International

Brotherhood of Electrical Workers {Jefferson Stand-

ard Broadcasting Co,), 346 U.S. 464, 74 S.Ct. 172, 98

L.Ed. 195 (1953)) case it is stated that: ^'Here the

union had been conducting a strike and peaceful picket-

ing when several members embarked upon a frolic of

their owti, giving rise to the questions presented in the

case:" No strike was involved, the employees remained

on the payroll and they were not embarked upon '^a

frolic of their own" because their activity had the ap-

proval and sanction of the president and the executive

committee of the union (see Board's decision in the

case, 94 NLRB No. 227, 28 LRRM 1215 (1951)).

2. On page 27 it is said that the Supreme Court based

its result in the Jefferson Standard case ''on two
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grounds: (a) that no activity of the union was pre-

sented, and (b) the activity of the individuals was de-

liberately disassociated from collective bargaining

* * *." As mentioned above, the activity had the sanc-

tion of the union officials and it was closely associated

with collective bargaining, the Supreme Court stating

:

"the main point of disagreement arose from the union's

demand for the renewal of a provision that all dis-

charges from employment be subject to arbitration

* ^ * " etc. As in the case of the Jefferson Standard

handbills, the letter sent out by SPEEA to 2,800 other

firms contained no mention of any Boeing-SPEEA

controversy.

3. On page 31 the Union brief disposes of the Su-

preme Court's decision in InternationMl Union, et al.

V. Wisconsin Employment Relations Board, et al,, 336

U.S. 245, 69 S.Ct. 516, 93 L.Ed. 651 (1949), by stating

that the decision deals only with a separate question of

federal-state jurisdiction. On the contrary in that case

the Supreme Court was required to pass squarely upon

the question of whether the activities there involved

were or were not protected by the federal law.

CONCLUSION
We urge with all possible emphasis that the vital and

important principle involved in this case does not turn

upon any issue of fact, as the Union urges, but involves

instead an issue of law that derives from a factual sit-

uation regarded by the Board, the Trial Examiner and

the employer as substantially undisputed. The resolu-

tion of such issue of law must properly be in the direc-

tion of dismissing the complaint for the numerous rea-

1
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sons mentioned in the briefs filed on behalf of the Com-

pany and in the minority opinion.

Any other result would require a drastic departure

from the primary objective of the Act: to stabilize and

engender peaceful employer-union relationships.

Any other determination requiring an employer to

refrain from in any way interfering with activities of

the type here involved would lead to results that are

plainly incongruous and unintended by Congress. It

is inconceivable that Congress could have intended to

require an employer in the circumstances of this case

to remain powerless to terminate employees who are at

the time developing and activating such a campaign

as the MAC ; or to combat or interrupt, impede or in-

terfere in any way with such a campaign ; or to replace

such employees with applicants who may be willing to

work for the employer on the basis of his current wage

rates ; or to do anything but wait and watch the damage

to him develop and progress and then and only then

—at a time determined and selected by his employees

—do whatever he can to recover from the situation, if

that is then possible.

Respectfully submitted,

HOLMAN, MiCKELWAIT, MaRION^

Black & Perkixs

Deforest Perkins

William M. Holman
Robert S. Mucklestone

Attorneys for Petitioner.
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No. 14,541

United States Court of Appeals

For the Ninth Circuit

GrLEN W. Persons,

Appellant,

vs.

Gerlinger Carrier Company,

a corporation,

Appellee.

Appeal from the United States District Court

for the District of Oregon.

APPELLANT'S OPENING BRIEF.

JURISDICTIONAL STATEMENT.

This is an appeal by appellant Glen W. Persons

from a judgment on the verdict against him and in

favor of appellee Gerlinger Carrier Co. in the United

States District Court for the District of Oregon in

an action for damages for personal injuries suffered

by appellant, a resident of the State of California, as

a result of the negligence of appellee, Gerlinger Car-

rier Co., an Oregon corporation. Jurisdiction of the

District Court is based upon the diversity of citizen-

ship and the fact that the amount in controversy ex-



ceeds $3,000.00, exclusive of interest and costs, pur-

suant to the provisions of 28 TJ.S.CA, 1332(a)(1).

(Complaint, Vol. I, Trans, p. 3; Answer, Vol. I,

Trans, p. 8-9; Pre-Trial Order, Vol. I, Trans, p. 26.)

Jurisdiction of the United States Court of Appeals

for the Ninth Circuit is based upon the foregoing

facts. Notice of Appeal (Vol. I, Trans, p. 39) and

the provisions of 28 TJ^S.CA, 1291, and Rule 30 of

the Federal Rules of Civil Procedure.

STATEMENT OF THE CASE.

This is an action for damages for personal injuries

suffered by appellant as the result of negligence

of appellee. Appellee is a manufacturer of fork

lift trucks used in factories and lumber yards for

handling bulk products. In September, 1952, appellee

sold one of its fork lift trucks to one Philbrook for

the lumber mill business of appellant's employer at

Philo, California. (Vol. I, Trans, pp. 26, 27.) The

Gerlinger carrier was loaded onto Philbrook 's truck

at the factory in Oregon by appellee with the front

boom assembly detached so that when it was unloaded

the motor section would be driven off under its own

power and the fork lift assembly would be unloaded

separately with a crane or other machine. (Vol. II,

Trans, pp. 13-26.) Philbrook transported the Ger-

linger carrier to Philo, California, and on September

9, 1952, appellant proceeded to drive the carrier down

a ramp or incline off the Philbrook truck with the
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boom detached. The carrier suddenly turned over and

fell on appellant crushing his pelvis, left hip, spine,

damaging his left kidney, puncturing his bladder and

damaging the nerves in the pelvic area all resulting

in permanent injuries to his general damage in the

sum of $200,000.00. A duly licensed consulting engi-

neer computed the dynamics of the carrier involved

in the accident and found it to be unstable and dan-

gerous to operate with the fork lift detached and at

the trial testimony established that the carrier in-

volved in the accident was of the same design as had

been produced by appellee for several years.

The specifications of negligence of appellee upon

which the case went to trial are stated in the pre-

trial order (Vol. I, Trans, pp. 29-30) and we sum-

marize them as (1) failure to warn the purchaser to

assemble the Gerlinger carrier before operating it,

and (2) failure to mark an instruction plate in the

cab of the Grerlinger carrier warning against oj)erat-

ing it with the boom assembly detached; though ap-

pellee under both (1)" and (2) knew or should have

known that it was unstable and extra-hazardous and

was likely to overturn if operated with the boom as-

sembly detached and that this condition would not be

apparent to persons who could reasonably be ex-

pected to unload it; (3) placing on the market and

selling a fork lift truck inherently dangerous and

extra-hazardous due to basic instability when appellee

knew or should have known it would be operated by

persons such as appellee under the circumstances and

conditions in this case.



Errors upon which this appeal is based are sum-

marized in the Specification of Errors and are not

stated here to avoid unnecessary repetition. The

errors complained of are (1) In refusing to allow dis-

covery, (2) In admitting testimony, and (3) Improper

remarks by the Court during the trial and in the

instructions to the jury.

QUESTIONS PRESENTED.

1. Whether the District Court properly denied ap-

pellant the right of discovery concerning evidence of

other prior accidents and engineering knowledge in

possession of appellee going to the inherently danger-

ous characteristics of appellee's carrier when operated

with fork lift boom removed. And further whether

appellee's objection to the interrogatories was too late.

2. Whether testimony of the absence of prior acci-

dents and existence of prior accidents under the con-

ditions not shown to be identical or similar in all sig-

nificant factors is admissible.

3. Whether the question asking if the witness had

ever known of any previous accidents, regardless of

conditions and circumstances, and also testimony of

what others had told him concerning such previous ac-

cidents, is admissible.

4. Whether opinion testimony, based upon experi-

ence with other types and makes of machinery, that

there were no unusual dangers in operating the par-

ticular machinery, is admissible.



5. Whether questions leading and suggestive in na-

ture on direct examination were proper.

6. Whether a witness is qualified as an expert by

experience with other types and makes of machinery to

testify as to the effect, if any, upon stability of changes

in the design of the particular machine.

7. Whether opinion testimony that the particular

machine, different from others that had passed tests

for particular purposes, would also pass the same tests,

was admissible.

8. Whether testimony that no warning was given

concerning possible dangers in operating other makes

and types of carriers was admissible as to the partic-

ular machine in question was admissible.

9. Whether a person familiar with other types and

makes of machinery may be permitted to answer hy-

pothetical questions upon the operational characteris-

tics of the particular machine under the particular cir-

cumstances.

10. Whether the trial court so intermingled its

comments upon the evidence with its instructions of

law to the jury that the instructions were prejudici-

ally confusing and misleading.

11. Whether the failure of the trial court to in-

struct the jury upon each issue of negligence raised

was error.

12. Whether the failure of the trial Court to give

each or any of the instructions proposed by api)ellant

was error.
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13. Whether the instructions to the jury were so

palpably erroneous that the Court of Appeals will re-

view them on its own motion.

SPECIFICATION OF ERRORS.

The District Court erred in:

1. Sustaining appellee's objections to appellant's

Interrogatories filed June 16, 1954 (Vol. I, Trans, pp.

16-20, 24-25) which prevented appellant from obtain-

ing sufficient information to prepare for trial concern-

ing the dynamic and static weight and balance charac-

teristics, dimensions of various parts, and capacity of

the Gerlinger Carrier involved and information of pre-

vious accidents, officers of appellee having knowledge

of previous accidents and designing and manufactur-

ing the Gerlinger carrier concerned, and statistical in-

formation on the number produced, years in which

produced, sales, prices and sums spent on engineering

and design.

2. Admitting testimony of Victor O. Williams who

handled finances as an executive vice-president and

general manager of appellee (Vol. II, Trans, pp. 39-

40), that he had never received a complaint concerning

instability, and that he had never heard of a Gerlinger

fork lift truck tipping over while being unloaded and

loaded where the fieneral practice was to ship them

with the boom assembly detached (Vol. II, Trans, p.

53) over the objection that it was irrelevant.

3. Admitting testimony of appellee's witness

Gohrke that no previous accident where a Gerlinger



fork lift truck had tipped over had come to the wit-

ness's personal knowledge but that he had heard of one

tipping over with the boom assembly attached under

circumstances other than were involved in this case,

over the objections that it was hearsay, and a further

objection that what happened in another situation was

immaterial, irrelevant and incompetent. (Vol. II,

Trans, p. 186-187.)

4. Admitting testimony of appellee's witness

Robert Blacketer on direct examination, where the

witness was an operator of a lumber remanufacturing

plant using lift trucks of other makes, and in which

the witness was asked and he testified that in his

opinion there was no unusual danger in operating a

Gerlinger fork lift truck over the objection that his

opinion was immaterial and based upon machinery of

other makes and types than was involved in this case.

(Vol. II, Trans, pp. 164-166.)

5. Admitting further testimony of witness Black-

eter on direct examination giving yes and no answers

to questions over the objections stated in the preceding

specification and also that the questions were leading

and suggestive, concerning the effect of adding, sub-

tracting, and relocating weights and parts of the mech-

anism of the Gerlinger carrier affecting its stability.

(Vol. II, Trans, pp. 166-167.)

6. Admitting testimony of appellee's witness Harry

A. Herzog, as an expert having experience in operat-

ing different kinds of fork lift trucks in lumber

operations, that in his opinion (1) shifting side shifter

mechanism or (2) adding 1000 pounds to a different
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location on the Gerlinger carrier would make no dif-

ference in its stability, over the objections that the

witness had no experience or knowledge qualifying

him as an expert concerning the Gerlinger carrier

involved in this action. (Vol. II, Trans, pp. 172-173.)

7. Admitting testimony of Ray W. Gohrke, assist-

ant manager of appellee (Vol. II, Trans, p. 183), that

in his opinion a difference of 1500 pounds between

the Gerlinger carrier that fell on appellant and the

fork lift trucks involved in II. S. Navy Compliance

tests would make no difference as to whether the Ger-

linger carrier involved would pass the Navy tests, over

the objection that the opinion had no sufficient foun-

dation in data and facts susceptible of proof as dis-

tinguished from a layman's observation. (Vol. II,

Trans, p. 183.)

8. Admitting testimony of appellee's witness Glenn

Herz that no warning placards or notices were placed

on Hyster or Ross makes of fork lift trucks or car-

riers when shipped to the purchaser to warn of any in-

stability or danger in operating the trucks with the

boom assembly detached, over the objection that there

was no relationship whatsoever between such other

makes of trucks and the Gerlinger carrier in this case

(testimony irrelevant, immaterial, and incompetent),

and, further, in overruling appellant's motion to strike

the testimony. (Vol. II, Trans, pp. 200.)

9. Admitting testimony of appellee's witness Glenn

Herz answering hypothetical questions that under the

circumstances of the case and, apparently based upon

his knowledge of other types of fork lift trucks, the
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Gerlinger carrier would tip over with a combination

of excess speed and sharp turning, over the same ob-

jection as in the foregoing specification 8. (Vol. II,

Trans, pp. 200-202.)

10. Admitting testimony of appellee's witness,

Lloyd H. Peterson, concerning tests of Gerlinger fork

lift trucks, of types and kinds not shown to be the

same as the Gerlinger carrier herein concerned, for

lateral and longitudinal stability over the objections

that the testimony was immaterial, irrelevant and in-

competent, and, further in overruling a motion to

strike the same, and in the same line of questioning,

that the testimony was hearsay. (Vol. II, Trans, pp.

207-208.)

11. Failing to distinguish between comments upon

the evidence and instructions of law in giving instruc-

tions to the jury. The charge to the jury, in its en-

tirety was as follows:

(Vol. II, Trans, pp. 235-240.)

^^ Court's Instructions to the Jury.

The Court: Ladies and Gentlemen, in trials

like this it is the function of the jury to pass on

disputed questions of fact and the function of the

Court is to present to the jury the law that ap-

plies to the case; but many times we get cases

where the facts and the law do not intertwine and
it becomes necessary for the Court to make some

comment on the facts for the sake of clarity.

I was not sure when we began this case, and I

don't know now that I can make a satisfactory

clear statement of just what the claim is against
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the defendant, as to what duty it had, as a matter

of law, towards this unfortunate man and wherein

it violated that duty.

The defendant, like a number of its competitors

in its field in this great lumber industry here, was

engaged in the making of a piece of heavy ma-
chinery that has been widely distributed over a

long period of years.

It was built to carry loads, with a boom as an

essential part of the load-carrying operation. It

was not built to be operated with the boom off

and without a load, the way it was being operated

at the time this accident occurred.

I do not see much to this engineering talk on

both sides about the center of gravity and the like.

We are not dealing here with an accident that

occurred when the machine was being used, at the

time, for the purposes for which it was built. We
are dealing with an accident that occurred under

unusual circumstances, and, just in connection

with the unloading of it, it had to be disassembled

to load it and to unload it.

It may be true—I don't know; that is a ques-

tion for you to pass on in this case. It may be true

that when the boom was taken off, as was neces-

sary to unload it, that it lost some of its balance

that otherwise it would have had, but how are

you going to avoid that? It had to be built with

reference to its primary use when it was carrying

loads.

A very narrow question in this case is whether,

under these exceptional and infrequent circum-

stances, when the machine was being operated and

unloaded, there might have been some extra cau-

tion needed to avoid any imbalance which re-
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suited from the boom being off. I don't say that

there was any imbalance. There is testimony here

to the effect that the balance was very little af-

fected when the boom was off, but that is a ques-

tion, as I say, for your consideration.

The question here, and the only question, is

whether there should have been some warning

given with regard to these particular and excep-

tional occasions when the machine was being used

in loading and unloading, that some extra care

perhaps should be taken in handling it. That is

the only question in this case.

We are not trying here at all—I am not trying

and you are not trying the engineering features

of this machine, as a general proposition. If you
think, in view of plaintiff's charge of negligence

—and that is the only negligence you are entitled

to consider—there was fault and was negligence

on the part of the defendant in not posting some
warning where it would be obvious to anybody
handling it in loading and unloading, that there

was some unusual risk involved as to balance, that

is the substance of what you should consider here.

Negligence has to do with reason, and a man is

negligent when he does something that an average

person, under the same or similar circumstances,

would not have done, or when he fails to do some-

thing that, under the same circumstances, the

average reasonable person would have done, and

that is the only question here for your considera-

tion: Did this manufacturer, in view of its ex-

perience over a long period of time in the distri-

bution of a great number of these machines, never

having had an accident of this sort reported to it,

in view of its own knowledge about its own ma-

chine, considering also its duty to the public

—
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whether this defendant was in that respect negli-

gent; in other words, did it fail to do something

that an average reasonable manufacturer, under

similar circumstances, would have done, namely,

putting some notice in this machine saying, in ef-

fect, that ^This is a special and unusual situation

which arises at the time of loading and unloading

of the machine,' something about being extra

careful, or something along that line.

Plaintiff has the burden of satisfying you, like

the plaintiff in every case, that the defendant was

negligent, that it did fail to do what the average

reasonable manufacturer would have done, that is,

that the average reasonable manufacturer would

have given such notice.

If the plaintiff has satisfied you that was so and

that in that respect the defendant failed in its

duty to the public and that that caused the acci-

dent to the plaintiff, then the plaintiff is entitled

to a verdict. If you are not so satisfied, the ver-

dict should be for the defendant.

There not only must be negligence alleged and

proved that it was improper conduct of the de-

fendant, but that it must have been the proximate

cause of the accident. That means the direct cause.

The defendant's idea is that the cause of the

accident was this unfortunate man's own conduct

under the circumstances, and that he was guilty

of contributory negligence with respect to how
the accident happened.

The law as to that is, even though the defendant,

in this case the manufacturer, was negligent as

charged, if the plaintiff himself contributed to the

accident by his negligence, meaning again failure
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to act as an average reasonable person would un-

der similar circumstances, he may not recover.

That would be the rule in this case. The burden
as to contributory negligence is on the defendant.

If you feel the plaintiff is entitled to recover

you should award him such compensation as will

fully and fairly compensate him for pain and
suffering in the past, as well as that which he may
be reasonably certain to suffer in the future, plus

out-of-pocket expenses, such as doctor and hos-

pital expenses, incurred in the past and reason-

ably certain to occur in the future ; as well as loss

of earnings in the past and loss of earnings which
may reasonably be expected to occur in the fu-

ture, to the extent that might be reasonable, rea-

sonably expected to occur.

Your verdict must not be based on sympathy
or prejudice.

If, after applying the law, you find this de-

fendant, the manufacturer, is not liable for what
occurred here, your duty will be plain; you will

find for the defendant. On the other hand, if you
find the defendant was negligent and had caused

the accident and that there had not been contribu-

tory negligence, your duty will be likewise plain;

your verdict will be for the plaintiff.

You will take the exhibits with you to the jury

room and give them the weight you feel that

they are entitled to, along with the form of ver-

dict. You will elect a foreman on retiring. Your
verdict must be unanimous. You will be furnished

with two forms of verdict, which are self-explana-

tory.

Swear the Bailiff.

(Bailiff sworn.)
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The Court: I have discussed the facts which

I think necessary for purposes of clarity, but I

want to say to you this one thing: You are the

exclusive judges of the credibility of the witnesses

and of the weight and value of the testimony. If

I have made any expressions as to any view that

I entertain of disputed questions of fact or given

you that impression, you are free to disregard

such expressions.

You may retire."

12. Failing to instruct the jury upon each of the

issues of negligence raised in the pleadings and pre-

trial order, and in limiting its instruction upon lia-

bility to a question of whether appellee should have

given warning of a dangerous condition under the

circumstances. (Vol. I Trans., p. 39-40 ; Vol. II, Trans.,

pp. 235-240, as copied in Specification 11, above.)

13. Failing to give each of plaintiff's proposed in-

structions numbered 3, 4, 5, 6, 7, 8, and 9. (Vol. Ill,

Trans ; Vol. II, Trans, pp. 235-240, instructions given

copied under Specification 11, above.)

SUMMARY OF ARGUMENT.

I. The District Court improperly denied appellant

his right of discovery concerning evidence of prior ac-

cidents and engineering knowledge and information

in possession of appellee going to the inherently dan-

gerous characteristics of appellee's carrier when oper-

ated with fork lift boom removed.

A. The objections to interrogatories were filed

too late for the Court to act upon them.
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B. Appellee's objections, if timely, were in-

valid.

II. Testimony that the witness had never heard of

a prior accident is inadmissible.

Such testimony is hearsay, and has no proba-

tive value.

Hearsay so affects the fundamental ri^2:hts of

the parties in this action that it is a matter of

substance rather than procedure ; the law of Cal-

ifornia and not Oregon should apply.

III. Evidence tending to show the absence of other

accidents, or injuries is inadmissible w^here the place,

method, or appliance in question is not shown to have

received the same use as that given it by plaintiff, or

when the place, method, or appliance in question is in

itself negligent or dangerous.

IV. The instructions of the District CoTirt to the

jury consisted of an admixture of comment on facts

and erroneous instructions of law confusing and mis-

leading such that the Court of Appeals may review

them upon its own motion.

A. The Court of Appeals may on its own mo-

tion review patent errors in instructions to the

jury, notwithstanding failure of appellant to make

specific objections pursuant to Rule 51 of the

Federal Rules of Civil Procedure.

B. The instructions in this case are patently

erroneous.

Prejudicial comment of judge that it was un-

certain what appellant's case was.
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Comments on evidence and erroneous instruc-

tion to disregard the only competent evidence in

the trial upon the subject of the dangerous and

unstable characteristics of appellee's product were

not justified.

The instructions ignored one of appellant's

principal charges of negligence and gave errone-

ous instructions upon other charges of negligence.

The instructions failed to charge that contrib-

utory negligence is not a defense unless it is a

proximate cause of the event.

There was no competent evidence upon which to

allow the defense of contributory negligence to go

to the jury.

V. Opinion testimony based upon experience of

the witness with other types and makes of machinery

and not shown to be based upon the particular type

and make of machine in the present case is inadmissi-

ble.

A. Opinion not admissible where no experi-

ence with the same type of machine as involved

in case was shown.

B. Opinion testimony concerning the effect of

relocating a part of the mechanism or adding

weight without qualifying the witness as an expert

in such matters was inadmissible.

VI. Error once shown is presumptively prejudicial

unless absence of prejudice shows from the entire

record on appeal.
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ARGUMENT.

I.

THE DISTRICT COURT IMPROPERLY DENIED APPELLANT ITS

RIGHT OF DISCOVERY CONCERNING EVIDENCE OF PRIOR
ACCIDENTS AND ENGINEERING KNOWLEDGE AND IN-

FORMATION IN POSSESSION OF APPELLEE GOING TO THE
INHERENTLY DANGEROUS CHARACTERISTICS OF AP-

PELLEE'S CARRIER WHEN OPERATED WITH FORK LIFT
BOOM REMOVED.

Appellant filed a set of interrogatories on June 16,

1954, (Vol. I, T. 16-20) to obtain appellee's informa-

tion and knowledge of prior accidents and engineering

data, and a motion for production of documents on

June 22, 1954. Appellee filed objections to the interrog-

atories on June 29, 1954. (Vol. I, T. 24.)

A. The objections to interrog-atories were filed too late for the

Court to act upon them.

Rule 33 of the Federal Rules of Civil Procedure

read in part:

^^Any party may serve upon any adverse party

written interrogatories to be answered by the

party served or, if the party served is a public or

private corporation or a partnership or associa-

tion, by any officer or agent, who shall furnish

such information as is available to the party.

* * * Within 10 days after service of interroga-

tories a party may serve written objections thereto

together with a notice of hearing the objections at

the earliest practicable time. Answers to interrog-

atories to which objection is made shall be de-

ferred until the objections are determined. * * *>

The objections were filed late but were nevertheless

sustained.
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B. Appellee's objections to the interrogatories of June 16, 1954,

if timely, were invalid.

Appellee did not object to particular questions in

the interrogatories; his objections sustained by the

order of July 12, 1954 (Vol. I, T. 25) were general,

that is, (1) existence of prior depositions of appellee's

president and shop foreman, (2) prior interrogatories,

(3) interrogatories unreasonable in their extent and

nature, and (4) interrogatories not served within a

reasonable time after commencement of the action and

within a reasonable time prior to trial.

A statement of principles governing the discovery

process generally appears in Hickman v. Taylor, 329

U.S. 495, 91 L. ed. 451, 67 S. Ct. 385, where the Su-

preme Court said:

^^The pre-trial deposition-discovery mechanism
established by Rules 26 to 37 is one of the most

significant innovations of the Federal Rules of

Civil Procedure. Under the prior Federal prac-

tice, the pre-trial functions of notice-giving, issue-

formulation and fact-revelation were performed

primarily and inadequately by the pleadings. In-

quiry into the issues and the facts before trial was
narrowly confined and was often cumbersome in

method. The new rules, however, restrict the

pleadings to the task of general notice-giving and

invest the deposition-discovery process with a

vital role in the preparation for trial. The vari-

ous instruments of discovery now serve (1) as a

device, along with the pre-trial hearing under

Rule 16, to narrow and clarify the basic issues be-

tween the parties, and (2) as a device for ascer-

taining the facts, or information as to the exist-

ence or whereabouts of facts, relative to those
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issues. Thus civil trials in the federal courts no

longer need be carried on in the dark. The way
is now clear, consistent with recognized privileges,

for the parties to obtain the fullest possible

knowledge of the issues and facts before trial.''

and

'^'No longer can the time-honored cry of ^fishing

expedition' serve to preclude a party from in-

quiring into the facts underlying his oppenent's

case. Mutual knowledge of all the relevant facts

gathered by both parties is essential to proper

litigation. To that end, either party may compel

the other to disgorge whatever facts he has in his

possession. The deposition-discovery procedure

simply advances the stage at which the disclosure

can be compelled from the time of trial to the

period preceding it, thus reducing the possibility

of surprise."

The fact that prior depositions may have been taken

is of no consequence ; there is no claim that the infor-

mation had already been obtained in those depositions.

The first interrogatories of appellant (Vol. I, T. 10-11)

involved other information and questions*.

The requirement, as a matter of social philosophy,

that the manufacturers of industrial machinery em-

ploy ordinary safety methods including the determina-

tion of tipping characteristics in machinery propelled

across the surface of the ground, is so soundly estab-

*Three year delay did not bar motion to produce documents.
{Farr v. Delaware, L. & W. R. Co., 7 F.R.D. 494.) That defend-

ants had been previously examined on subjects and that state

court had ruled adversely on substantially same matter did not

bar motion to produce. {Republic of Italy v. Be Angelis, 14

F.R.D. 519.)
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lished in our democracy of this twentieth century that

it does not permit of argument. We do not know to

this day whether the appellee employed a qualified en-

gineer to analyze the dynamic stability of the machine

which crushed appellant, maiming him for life, or

whether the design was merely the outgrowth of ama-

teur trial and error. It is suggested that, for the pur-

pose of considering whether appellant had a fair trial,

the omission by the appellee to produce scientific in-

formation constitutes an admission that none was

available. Without discovery of the facts which go to

the very essence of the cause of action, how could ap-

pellant receive justice under the trial Court's attitude,

reflected by his ruling on the interrogatories and the

motion to produce documents for inspection, under

Rules 33 and 34.

II.

TESTIMONY THAT THE WITNESS HAD NEVER HEARD OF
A PRIOR ACCIDENT IS INADMISSIBLE.

Appellant called Victor O. Williams, executive vice-

president and general manager handling finances for

appellee, and he was asked the following questions

after testimony that it was always the policy to ship

Gerlinger fork lift trucks with the boom assembly de-

tached: (Vol. II, T. 53.)

^^Q. In the time Gerlinger has been manufac-

turing these fork lift trucks has there ever been

a case of one tipping over while being unloaded

or loaded?

A. Not to my knowledge.
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Q. In these years during which you have been

making them has there ever been a complaint,

either in Court or to the Gerlinger Carrier Co.,

as to the stability of this fork lift truck when be-

ing loaded or unloaded or any other time?

A. No.

Mr. Beatty. Objection as irrelevant.

The Court. Objection overruled.

A. No, sir.

Mr. Cosgrave. Q. What is your answer?

A. I said No, we have had no complaints.

Q. Do you know of any case where the load

has ever tipped in any direction at all?

A. I heard of one.

Q. Do you know what one that was?
A. That was at Merced, California, and the lift

truck, the fork lift truck, then was empty and the

driver was racing across the yard. That is what
was told to me—the driver was racing across the

yard and he hit a depression and he lost control

of the lift truck and turned over.

Q. Have you ever had a case where a loaded

one tipped? Do you remember any cases?

A. Not to my knowledge."

The above line of questioning has all the vices strin-

gently criticized in First National Bank v. Stetvart,

114 U.S. 224, 29 L. ed. 101, 5 S. Ct. 45, where the bank

teller was asked ^^Had you any information, from

any source, of any money being received at the Bank,

or on or about the Wednesday preceding the Mc-

Millan's death?" The offer of proof showed a negative

answer was anticipated. The Supremo Court sustained

the action of the trial Court in sustaining an objec-



22

tion to the question with comments applicable to the

case at bar.

^^The inadmissibility of both the question and

the answer, had the answer been given, is obvious.

The answer called for the information which from

any source might be in the possession of the wit-

ness, and not for his knowledge. An answer de-

tailing the hearsay statements of others, whether

verbal or in writing, made at any time and place,

would have been responsive. The objection to the

question was well taken, and the Court was right

in excluding it. * * * A negative answer would

have been too vague and conjectural to be ad-

mitted as evidence. It did not appear that many
payments of money have been made to the Bank
without knowledge of the witness. It was not

shown what his duties were, whether to receive or

to pay out money."

It was not shown that the witness Williams would

have necessarily had knowledge of prior accidents. The

testimony shows on its face that it is based solely upon

hearsay reports related to him by others who may or

may not have had personal knowledge of the events;

there could have been many of which he had no knowl-

edge. The testimony has no probative value and was,

therefore, entirely irrelevant, as well as incompetent

and immaterial.

Appellee's witness, Ray W. Gohrke, assistant man-

ager of appellee, was asked questions and answered

over objections. (Vol. II, T. pp. 186-187.)

^^Q. Mr. Gohrke, has there ever come to your

attention, in your capacity at Gerlinger Carrier
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Co., any incident other than the one involved in

this case, of Gerlinger lift trucks tipping?

A. Not to my direct knowledge, No.

Q. Well, have you ever heard of any tipping?

A. One without a boom on it. No.

Q. Did you ever hear of one v^th a boom on

tipping ?

A. Oh, yes.

Q. Could you tell us what the particular cir-

cumstances were, as you understood them?
Mr. Dilley. That is purely hearsay. Objection

is made on that basis.

The Court. He may answer.

Mr. Cosgrave. Q. Would you answer, please?

A. In one particular case—I don't remember
the name of the plant, but I do know that it

tipped over because they had a load up too high

on it, and I rather think it tried to dump the load.

There was something—I think there was another

one that I know of tipped sideways because one

of the wheels broke through the dock. Those are

the only two I recall.

Q. I will ask you this, whether those are the

only instances you know of in your 30 years' ex-

perience with Gerlinger Carrier Co.?

A. Yes.

Mr. Dilley. Objection is made, your Honor, on

the basis that what happened in another situation

is immaterial and irrelevant, as well as incompe-

tent, with regard to what occurred to the machine

in this case and in the conduct of the vehicles in

this case.

The Court. Overruled.

Mr. Cosgrave. Q. Would you answer that, if

those are the only cases of which you know ?

A. That is right."
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The same argument applies to this line of testimony.

It is well established that hearsay evidence, unless

of a kind and character admitted under a generally

recognized exception, is inadmissible. Wigmore on

Evidence (Third Edition) section 1360, et seq., traces

the development of the hearsay rule over the centuries.

It is an essential part of the process of finding the

truth in a dispute. Its gravamen is the accessibility of

the declarant for cross-examination ; fundamental

rights of the parties to a fair trial depend upon en-

forcement of the hearsay rule to the extent that it has

the characteristic of a substantive rule rather than a

matter of procedure.

It is established that the law of the place of injury

controls substantial rights where a negligent act in

one state has harmful consequences in another state.

Vancouver S, S. Co, v. Rice, 288 U. S. 445, 77 L. ed.

885, 53 S. Ct. 420, affirming C.C.A., The City of Van-

couver, 60 F. 2d 793, cert, granted Vancouver S.S, Co,

V. Rice, 287 U. S. 593, 77 L. ed. 417, 53 S. Ct. 220, a

case which came up from Oregon and held that the

place of death and not the place in which the injury

causing death governed. See also : 15 C. J. S. pp. 899-

900, ^^ Conflict of Laws," sec. 12(2), ''Lex Loci De-

licti/'

It is further stated in 65 C.J.S. p. 859: ^^It has

been held however, that conclusions to be drawn from

the evidence in determining whether or not a jury

case has been made must be determined by the law of

the place where the accident involved occurred; and,
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where the evidential matters affect the right of action

and do not relate merely to practice or procedure in

the enforcement of the right, the lex loci delicti con-

trols."

Thus, where substantial rights are directly con-

trolled by what procedural rule would otherwise be

followed, the law of California applies as the place of

injury.

The law of California clearly excludes the evidence

above quoted. Murphy v. Lake County, 106 C.A. 2d

61, 234 P. 2d 712; Giddings v, Superior Oil Co., 106

C.A. 2d 607, 235 P. 2d 843.

The rapidity of the questions and answers given fol-

lowed by the summary ruling of the Court upon the

objection demonstrates the reason why all of these ar-

guments were not advanced at trial; there was no op-

portunity allowed.

III.

EVIDENCE TENDING TO SHOW THE ABSENCE OF OTHER AC-

CIDENTS, OR INJURIES IS INADMISSIBLE WHERE THE
PLACE, METHOD, OR APPLIANCE IN QUESTION IS NOT
SHOWN TO HAVE RECEIVED THE SAME USE AS THAT
GIVEN IT BY PLAINTIFF, OR WHEN THE PLACE, METHOD,
OR APPLIANCE IN QUESTION IS IN ITSELF NEGLIGENT OR
DANGEROUS.

The law as here stated appears in 65 C.J.S. at ])age

1057. It applies to the above cited testimony concern-

ing other accidents. That testimony is harmful under

the circumstances of this trial because it inferred to

the jury that the Gerlinger fork lift truck would not
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turn over unless operated under the circumstances of

other accidents, based upon rumor and reports to the

witnesses from unknown sources.

The inadmissible character of the testimony is fur-

ther demonstrated by the negligence cases of Denver

City Tramway Co, v. Hills, 50 Colo. 326, 116 P. 125,

126 L.R.A. N.S. 213, where defendant's claims agent

handling all reports of accidents for the company for

many years was not permitted to testify he had never

received a report of an accident similar to the case in

trial, and Blackwell v. J, J. Newberry Co, (Mo. App.)

156 S.W. 2d 14, to the same effect with further obser-

vation of the deprivation of opportunity for cross-

examination.

IV.

THE INSTRUCTIONS OF THE DISTRICT COURT TO THE JURY
CONSISTED OF AN ADMIXTURE OF COMMENT ON FACTS
AND ERRONEOUS INSTRUCTIONS OF LAW CONFUSING AND
MISLEADING SUCH THAT THE COURT OF APPEALS MAY
REVIEW THEM UPON ITS OWN MOTION.

A. The Court of Appeals may on its own motion review patent

errors in instructions to the jury, notwithstanding* failure of

appellant to make specific objections pursuant to Rule 51 of

the Federal Rules of Civil Procedure.

This rule is designed to promote due administration

of justice and avoid the disastrous consequences of a

technical failure to object. A leading decision is Hor-

mel V. Heluering, 312 U.S. 552, 557, 61 S.Ct. 719, 721,

86 L.ed. 1037, on certiorari to review a judgment set-

ting aside a deficiency assessment of income tax on

income from family trusts. The Hormel case, supra,
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was followed in Shimdbiikuro v. Nagayama, 140 F.2d

13, 15, and in Dowell, Inc. v, Jowers, 166 F.2d 214,

220-221, 2 A.L.R. 2d 442, a wrongful death action

where the instruction to the jury and comment of the

Court of Appeals was

:

^^ ^I might say this, if you reach the question of

an amount, the law of the State of Louisiana ap-

plies and this is not to control you but I might
indicate to you that in cases in Louisiana of some-

what similar character—some $10,000 or $15,000

say, I do not say that it is too low, but it has been

allowed; you have in this case the wife and her

individual case of her own, and each of the three

children. You have a case here just as if you had
four people to deal with instead of one person,

each one of whom is entitled to a separate con-

sideration.'
"

After noting the failure of counsel to object to the

instruction quoted and holding it to have been prej-

udicial error, the Court of Appeals stated:

^'Rule 51 of the Federal Rules of Civil Pro-

cedure, 28 U.S.C.A., following section 723c, pro-

vides that no party may assign as error the giv-

ing or failure to give an instruction unless he dis-

tinctly presents to the trial Court his ground for

objection. * * * The Court's right in a proper

case to consider on its own motion errors patent

upon the face of the record where no objection

was made, was considered by the United States

Court of Appeals for the District of Columbia in

Shimabukuro v. Nagayama, 1944, 140 F.2d 13,

15. We find ourselves in thorough accord with the

decision in that case."
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The Court of Appeals continued by quoting from

the Hormel case:

*^But where it is apparent to the appellate

court on the face of the record that a miscarriage

of justice may occur because counsel has not

properly protected his client by timely objection,

error which has been waived below may be con-

sidered on review. Mr. Justice Black has recently

said: ^ There may always be exceptional cases or

particular circumstances which will prompt a re-

viewing or appellate court, where injustice might

otherwise result, to consider questions of law

which were neither pressed nor passed upon by

the court or administrative agency below.
J M

The error in the Shimabukuro case, supra, con-

sisted of instructions inviting the jury to guess and

compromise by accepting and rejecting at random

items scattered on nine pages, without considering the

authenticity of the exhibits as a whole, to determine

the amount, if anything, owed by defendant to plain-

tiff for money advanced.

The same result was reached in Union Pacific B. Co,

V. Owens, 142 F.2d 145, by the United States Court

of Appeals for the Ninth Circuit, without reliance

upon any other cases as precedent for its action in re-

viewing instructions on its own motion, where it was

considered that the meaning of Rule 51 had been satis-

fied by objections to evidence upon which the errone-

ous instructions appeared to have been predicated in

the course of trial.

The error in Harlem Taxicah Ass'n v, Nemesh, 191.

F.2d 459, was in stating a presumption of fact as a
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conclusive presumption of law, and since the parties

had raised objections to testimony during the course

of trial upon which any presumption might be based,

it was stated that the spirit of Rule 51 had been ob-

served and reviewed the instructions on its own mo-

tion.

B. The instructions in this case are patently erroneous.

The instructions to the jury are quoted in full in the

specifications of errors and are not repeated here. The

opening paragraphs that the judge did not know

whether he could ^^make a satisfactory clear statement

of just what the claim is against the defendant, as to

what duty it had, as a matter of law, towards this un-

fortunate man and wherein it violated that duty/'

There was a pretrial conference and the parties sub-

mitted proposed instructions of law setting forth their

views of law of liability and the duty owed by the

manufacturer. The pretrial order (Vol. I, T. 29-30)

shows the contentions upon which trial was had.*

The law of the case was known to the Court.

A most grievous error was the destruction of vital

proof for appellant's case. Plaintiff's case was based

upon the manufacturer's negligence in manufacturing

*The proposed instructions of the parties were not in the file

according to information reaching counsel for appellant when the

record was certified to this Court. Since discovery of that fact,

counsel have been attempting to obtain them and place them in

the record by cooperating with the request of the trial Court to

stipulate to the existence of such instructions and have copies

certified to the Court of Appeals for the record. This was not

completed at the time this brief is prepared.
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an inherently dangerous instrumentality and in fail-

ing to provide a warning to persons likely to be in-

jured by operating it.

Mr. Arthur M. James, a consulting and practical

engineer with specific experience in computing the

factors involved in designing machinery of the type

involved in this case established that the machine was

inherently dangerous when operated without the boom

and fork lift assembly. (Vol. II, T. pp. 114-155.) No

real attempt was made by the defense to produce simi-

lar evidence other than the generalities stated by per-

sons without engineering background, and where one

person claimed an engineering background, no anal-

ysis of important factors was shown. (Vol. II, T p.

195, et seq.)

Mr. James gave the only genuine analysis and

opinion of the unstable and dangerous characteristics

of the Gerlinger fork lift truck involved under the

circumstances of the case. This error was foreshad-

owed by the comments of the trial judge in the absence

of the jury when appellant's attorney was objecting to

the use of a motion picture film without first provid-

ing appellant's expert witness to study the film and

advise so that appellant could be properly prepared to

object to exhibition of parts not germane to the issues

or rebut any inferences it might raise. (Vol. II, T. pp.

159-160.)

^^The Court. I can assure you of one thing

right now. Engineers are not going to decide this

case. If I ever talk to the jury about this, I am
going to talk to them as ordinary people. You can-
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not take hours and days on a lot of stuff about

static and all that kind of business. You are

privileged, of course, to do that, but the case will

turn, as far as I am concerned, and I think as

far as the jury is concerned, upon much more
practical considerations. You may show the film,

but let's get along with our work. Bring the jury

down."

This marked the turning point in the trial. It is

not known to counsel whether any of the many spec-

tators were friends, associates, or relatives having ac-

cess to the jurors. The intention of the Court was car-

ried into effect by its several rulings permitting tes-

timony attacked elsewhere in this brief.

Destruction of appellant's expert proof was com-

pleted by the trial Court instructing the jury and (1)

praising the ^^ great lumber industry" of the state, (2)

greatly emphasizing unusual circumstances, notwith-

standing appellee's proof that shipment of fork lift

trucks under the circumstances of this case was the

usual course of business of appellee (Vol. II, T. 52-

53), (3) negativing the idea of imbalance, (4) direct-

ing the jury at different points and commenting ^^I do

not see much to this engineering talk on both sides

about the center of gravity and the like," and ^^You

are not trying the engineering features of this ma-

chine as a general proposition," (5) and stating that

the only question was whether there was negligence

in failing to give warning that there was some un-

usual risk as to balance in handling the Gerlingor

Carrier.
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A jury following these instructions could do nothing

but ignore the extensive testimony of Mr. James. His

qualifications as a consulting engineer competent to

testify concerning the static and dynamic stability of

the Gerlinger carrier concerned, and its dangerous con-

dition, was never challenged. The only objection to

any of his testimony was that part stating that a

slight change of design in 1949 had no significant ef-

fect upon stability under the circumstances of the case.

(Vol. II, T. pp. 129-130.)

Comment of the Court that there was no way to

avoid imbalance if the machine were driven with the

boom off, as could be expected, before the machine was

put to its intended use was followed by the confusing

statement ^^I don't say there was any imbalance. There

is testimonv here to the effect that the balance was

very little affected when the boom was off, but that

is a question, as I say, for your consideration." (Vol.

II, T. 236-237.)

Next the Court stated that the sole question was

whether some kind of warning should have been given

under the circumstances of the case, and ignored the

theory of negligence predicated upon MacPherson v.

Biiick, 217 N.Y.S. 382, 111 N.E. 1050, L.R.A. 1916F,

696, Kalash v. L. A. Ladder Co., 1 Cal. 2d 229, 34 P.

2d 481, a defective ladder, and Owen v. RJieem Mfg.

Co., 83 C.A.2d 42, 187 P.2d 785, defectively loaded

railroad freight car, and Hale v. Depaoli, 33 Cal.2d

228, 201 P.2d 1, defectively constructed porch result-

ing in injuries a decade after construction. These cases

show a manufacturer is liable if he places a product



33

on the market reasonably certain to place life and

limb in peril if negligently prepared or constructed,

as distinct from the negligence in failure to warn of a

known dangerous condition. (Vol. II, T 237-238.) The

Court mixed its instruction concerning notice with

comments upon the long experience of appellee in the

business, the absence of prior accidents, which was

based upon the irrelevant and incompetent testimony

previously discussed in this brief.

The danger of mixing comments on fact and state-

ments of law without careful distinction was a subject

of the appeal in Lynch v, Oregon Lumber Co., 108

F.2d 282, as grounds for reversal.

It was stated in Qttercia v. United States, 289 U.S.

466, 470, S.Ct , 77 L.ed. 1321, 1325, that:

^^This privilege of the judge of comment on the

facts has its inherent limitations. His discretion is

not arbitrary and uncontrolled, but judicial, to be

exercised in conformity with the standards gov-

erning the judicial office. In commenting upon
testimony he may not assume the role of a witness.

He may analyze and dissect the evidence, but he

may not either distort it or add to it. His primalege

of comment in order to give appropriate assistance

to the jury is too important to be left without

safeguards against abuses. The influence of the

trial judge on the jury ^is necessarily and^ properly

of great weight' and ^his lightest tvord or intima-

tion is received ivith deference, and may prove

controlling/ " (Emphasis supplied.)

The Court further instructed to the effect that ap-

pellee's negligence, if any, must be a proximate cause
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of injury, but there was no instruction that contribu-

tory negligence of appellant, if any, must be a proxi-

mate cause. (Vol. II, T 238-240.)

It was error to instruct on the subject of contribu-

tory negligence at all. The substance of testimony hav-

ing a direct bearing on contributory negligence was:

(a) Appellee's exhibit A, a statement dated 11/20/

52, containing a sentence ^^I was told by one of the

fellows later that there was a washout in the road and

when one of the back wheels hit that rut, that is what

caused the lift to tip over." (Vol. II, T 36.)

(b) Hearsay testimony by appellee's executive,

Williams, (Vol. II, T 53-54) relating a prior instance

of an accident due to racing the fork lift truck.

(c) Hearsay testimony of appellee's employee,

Gohrke, (Vol. II, T 186-187) of prior accidents under

other conditions of excessive speeds and overloading

the fork lift truck.

(d) Opinion testimony of appellee's employee,

Akers, (Vol. II, T 68-69) that the fork lift truck

would tip over if the wheels were suddenly turned at

a sharp angle while driving at an excessive speed,

where the witness relied upon the engineering depart-

ment to check and determine safety factors (Vol. II,

T71).

(e) Positive testimony of appellant's witness Phil-

brook that the appellant was driving the fork lift

truck at a slow and safe speed as against a statement.

Appellee's exhibit B, containing the sentence ^^I im-

agine that the reason the lift tipped over when it hit
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the chuckhole was because the boom was not on the

lift and he may have been going a little fast and was

going to put the brake on and when he did that kind

of helped to overbalance the lift.'' (Vol. II, T 83,

89, 91.)

(f) Appellee's witness Blacketer, not an engineer,

and not shown to have had experience with the model

of Gerlinger fork lift truck involved, gave testimony

to the effect that the larger carriers, not shown to

mean a Gerlinger fork lift truck, are heavy pieces of

machinery and a person can get hurt if they are not

careful. (Vol. II, T 165.)

(g) Opinion testimony of appellee's witness, Her-

zog, that under the circumstances of this case the only

cause of tipping over would be high speed and turning

though the witness was not shown to have had experi-

ence with the model of Gerlinger carrier involved and

not shown to have had any technical training or ex-

perience to justify giving an opinion concerning this

Gerlinger carrier. (Vol. II, T 174-175.)

(h) Opinion testimony by appellee's witness, Herz,

an engineer for another manufacturer of carriers that

there is danger in operating a carrier over uneven

ground if handled improperly (Vol. II, T 198), and

testimony of appellee's employee and witness, Krause,

on cross-examination to the effect that the Gerlinger

carrier of the type involved here would go a maximum
speed of three miles per hour in reverse dovm a six

degree incline (Vol. II, T 230-231).

Appellants have searched the record in vain for any

affirmative proof of high speed, sudden turning or
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braking of the machine by appellant when he operated

it. There is no competent, material, or relevant proof

to suggest or justify the opinions given, or that ap-

pellant could be guilty of contributory negligence;

there is only conjecture and yet the question was put

haphazardly to the jury in a mixture of law and com-

ment on facts.

V.

OPINION TESTIMONY BASED UPON EXPERIENCE OF THE WIT-

NESS WITH OTHER TYPES AND MAKES OF MACHINERY
AND NOT SHOWN TO BE BASED UPON THE PARTICULAR
TYPE AND MAKE OF MACHINE IN THE PRESENT CASE IS

INADMISSIBLE.

A. Opinion not admissible where no experience with same type

of machine as involved in case was shown.

Appellee's witness Blacketer testified that he had

had experience operating Gerlinger fork lift trucks

and Hyster carriers and expressed the opinion that

there was no great danger in operating the Gerlinger

fork lift truck without the front boom. The question

and answer was not specifically related to the model of

Gerlinger lift truck as turned turtle on appellant. The

objection was made for appellant:

^^Mr. Dilley. If the Court please, we have an

objection on the ground that this evidence is all

immaterial. Until this witness is shown to know
that he was operating a vehicle which was built

in 1952, containing the same changed counter-bal-

ance, as was testified to by Mr. Williams here, we

think it is completely immaterial and is of no use

whatsoever.
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The Court. Overruled.

Mr. Cosgrave. Q. In connection with that, I

will ask you what year model the lift truck is that

you have there, the Gerlinger?

A. 1949.

Q. Does that have a side shifter on it?

A. No.

Q. Well, you know that a side shifter entails

more weight on the front end?

Mr. Dilley. Objection, Your Honor, on the

ground that this is leading and suggestive.

The Court. Overruled.

Mr. Cosgrave. Q. Would it be necessary to

put more weight on the back end to offset that ?

A. Yes, it would.

Mr. Dilley. Objection is made, your Honor,

on the ground previously stated, and I move that

the answer be stricken from the record.

The Court. Denied.

Mr. Cosgrave. Q. If you were here giving

your opinion on a Gerlinger carrier that had addi-

tional weight on the back end to compensate that,

would it make any difference in your opinion ?

A. No. I feel the margin of safety would take

care of that.

Mr. Dilley. I do not wish to object any more
or take the time to make any additional objections.

May it be understood that we have an objection

to this entire line of questioning so that the record

will be preserved?

The Court. It is so understood.

Mr. Cosgrave. Q. Would you go on and tell

the jury what the situation is with the Hyster

when you drive it up a ramp, what your experi-

ence has been?
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A. I drove it off a platform, and we have an

incline coming into our building that is about 44

inches high, and it slopes up about 30 feet. I drove

this Hyster down the ramp without the boom on

and then I tried to bring it back up and I couldn't

because there wasn't enough weight on the drive

wheels to give me traction. Then I tried to back

it up and throw more weight to the front end and

I couldn't do it then.

Q. In your opinion was that because it had
weight at the rear end?

A. Right." (Vol. II, T 165-167.)

Authority for exclusion of the testimony is sub-

stantially the same as in the following point herein-

below discussed.

B. Opinion testimony concerning the effect of relocating a part

of the mechanism or adding weight to different location on

the machine without qualifying the witness as an expert in

such matters is inadmissible.

Appellee's witness, Harry A. Herzog, testified that

he had had experience in operating different kinds of

fork lift trucks in lumber operations and that, in his

opinion, (1) shifting the side shifter mechanism, or

(2) adding 1000 pounds to a different location on the

Gerlinger carrier would make no difference in its sta-

bility, over the ob;iections that the witness had no ex-

perien(?e or knowledge qualifying him as an expert

concerning the Gerlinger carrier involved in this ac-

tion. (Vol. II, T 172-174.)

Appellee's witness, Gohrke, assistant manager of

appellee, was allowed to testify that in his opinion a

I
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difference of 1500 pounds between the Gerlinger car-

rier that fell on appellant and the carrier involved in

the U.S. Navy Compliance Tests would make no dif-

ference as to whether the Gerlinger carrier here in-

volved would pass the compliance tests over the objec-

tion that the opinion had no sufficient foundation in

data and facts susceptible of proof as distinguished

from a layman's observation. (Vol. II, T. 183.)

Neither of these witnesses were shown to have any

detailed understanding of the actual factors involved

in determining safety factors, nor was it shown just

what the capability of the carrier to pass the Navy

tests had to do with the circumstances of the events in

this case.

The testimony fails to show experience with the

model machine that injured appellant. The situation is

so unusual that counsel for appellant have been unable

to locate a previous case directly in point. It is, how-

ever, analogous to the situation in which an expert

witness is asked for an opinion following a hypotheti-

cal question based upon facts not in evidence. No

significant similarity between the experience of the

witnesses and the circumstances in which plaintiff

was injured appears, nor was it showni that these wit-

nesses were competent to testify that there were no

significant differences. We then have reference to cases

such as Raitb v. Carpenter, 187 U.S. 159, 47 L.ed. 119,

23 S.Ct. 72, in which Chief Justice Fuller stated that

the trial Court acted properly in sustaining an objec-

tion to a question for an opinion from ^^^11 that you
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known about him yourself," because it called for an

opinion based upon facts not shown to be in evidence.

Other cases in the same vein are collected in the anno-

tation *' Hypothetical Question in Case of Expert Wit-

ness Who Has Personal Knowledge or Observation of

Facts," in 82 A.L.R. 1338, at pages 1340-1341.

The damaging shot-gun effect of this testimony is

readily apparent when it is recalled that the trial

Court gave instructions to the jury particularly mini-

mizing engineers leaving open the later testimony of

these witnesses purporting to speak from practical

experience in the field without knowledge of what the

safety factors actually were or what effect changes

in design would have.

VI.

ERROR ONCE SHOWN IS PRESUMPTIVELY PREJUDICIAL UN-

LESS ABSENCE OF PREJUDICE SHOWS FROM THE ENTIRE
RECORD ON APPEAL.

Appellant has discussed the principal points of

error; the burden is on the appellee to show that the

errors were not prejudicial. The errors shown are

vital to appellee's defense and appellant believes that

no amount of explanation can remove the prejudicial

effects of each of the matters discussed. Lynch v.

Oregon Lumber Co., 108 F. 2d 282.
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CONCLUSION.

It is respectfully submitted that the judgment of

the United States District Court for the District of

Oregon should be reversed and the cause remanded

for a new trial upon the issue of damages alone, or

in the alternative, for a new trial upon all issues.

Dated, Santa Rosa, California,

February 7, 1955.

Respectfully submitted,

DiLLEY & EyMANN,

Angell & Adams,

Attorneys for Appellant,
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Ql0«rt 0f Appeals

GLEN W. PERSONS,
Appellant,

vs.

GERLINGER CARRIER COMPANY, a Corporation,

Appellee.

Appeal from the United States District Court

for the District of Oregon

Appellj^'fi Irtff

INTRODUCTION

Plaintiff* brought this action against defendant

based upon diversity jurisdiction for damages for

personal injuries incurred when a machine manu-

factured by defendant tipped over while he was

driving it. The jury returned a verdict in favor of

the defendant.

Plaintiff-appellant is referred to throughout as "plaintiff" and
defendant-appellee as "defendant".



Plaintiff specifies as error certain evidentiary

rulings which admitted testimony of defendant's

witnesses, instructions of the Court below to which

he failed to object in any manner, and the sustain-

ing of objections to certain interrogatories.

Basic to an understanding of the entire case is

a clear conception of the nature of the piece of

machinery involved. Reference to defendant's ex-

hibits will assist in such an understanding. The
functions of the piece of machinery, known as a

"fork lift truck" were well stated by plaintiff him-

self (Vol. II, Trans, p. 4) as '*to lift logs for the

mill; used it in the lumber yard to load lumber

onto trucks and to unload lumber from trucks; to

load lumber and unload lumber from trucks, or

we used it to put logs into the mill." Other wit-

nesses testified that their lifting capacity is 16,000

pounds, and that they lift those loads 16 or 18 feet.

(Vol. II, Trans, pp. 162, 163, 199.) Needless to state,

the machine could not perform such tasks without

some sort of counterweight in the rear, as counsel

for plaintiff conceded. (Vol. II, Trans, p. 174.) It

is "simply a matter of balance". (Vol. II, Trans,

p. 197.)

The machines were always shipped with the boom

off. (Vol. II, Trans, pp. 52-53.) This is not, of course,

the condition in which they are customarily op-

erated in order to perform the tasks for which they

are designed, a fact which was apparent to the



plaintiff wlio was thoroughly familiar with ma-

chinery in general and fork lift trucks in particu-

lar. (Vol. II, Trans, pp. 3-4.) It was while backing

the machine down a slope in this condition during

the process of unloading it that plaintiff was in-

jured. (Vol. II, Trans, p. 14.)

Plaintiff charged the defendant with negligence

in substantially two respects: that it failed to warn

him of the fact that the machine was unstable and

extra-hazardous in the condition in which it was

shipped, which it knew or should have known; and

putting on the market a machine which it knew
or should have known was inherently dangerous

when operated under these conditions. (Br. p. 3.)*

Defendant denied that it was guilty of negligence

in either respect and asserted that plaintiff was

himself negligent in operating the fork lift truck

at excessive speed, in suddenly applying the brakes,

in failing to keep a lookout, and in suddenly turn-

ing the steering mechanism. (Vol. I, Trans, p. 32.)

The jur3% by its verdict, resolved these issues in

favor of defendant.

Defendant, in this Brief, has answered only those

Specifications of Error which plaintiff has argued;

other specifications appearing to have been aban-

doned by plaintiff.

Appellant's Opening Brief is abbreviated "Br.", throughout.



SUMMARY OF ARGUMENT

Appellant's Point I.

The objections to plaintiff's interrogatories were

properly sustained.

1. Long, detailed interrogatories on the eve of

trial were burdensome and unreasonable.

2. The information was more conveniently avail-

able by plaintiff's Motion for Production of Docu-

ments.

3. The matter was within the discretion of the

trial court.

In order to place this argument in context, de-

fendant desires to bring to the attention of this

Court the ruling here under attack. Defendant feels

that an understanding of the circumstances pre-

ceding will materially assist the Court in appreciat-

ing the reasons underlying the trial judge's decision.

This case was filed in August, 1953, and inter-

rogatories were filed by plaintiff on December 8,

1953 (Tr. 44). The case was first set for pre-trial

on April 5, 1954, and for trial on April 6, 1954, but

pre-trial was then reset for May 10, 1954 (Tr. 44).

Pre-trial conference was held on May 10, 1954, and

at that time the case was set for trial on June 15,

1954, and witnesses were subpoenaed for that date

(Tr. 44). Neither party had requested a jury. On

the date set for trial, counsel for plaintiff requested



that the case be heard before a jury, though no

previous request or demand had been made. The

Court granted the request and set the case for trial

four weeks later. It was thereafter, and after the

date when the case would have been tried had it

not been for plaintiffs last minute request for jury

trial, that these interrogatories were first filed.

(Vol. I, Tr. p. 44.)

With reference to the question of lateness of the

objections, the two days which they were overdue

could hardly have occasioned prejudice to the

plaintiff, particularly in view of the trial court's

ultimate ruling that the objections were well taken.

(Vol. I, Trans, p. 25.) The ruling itself must be

considered in the light of the nature of the informa-

tion sought to be elicited, and the fact that the

objections were heard only a week before the date

set for trial. In addition, it must be considered in

the light of plaintiff's Motion for Production of

Documents (Vol. I, Trans, p. 21) to which no ob-

jection was made and which called for the records

of defendant from which the information requested

by the interrogatories would have had to be com-

piled.

Plaintiff (Br. p. 20) refers to the trial court's

attitude as ''reflected by his ruling on the inter-

rogatories and the motion to produce documents

for inspection". As the Record shows, however,

defendant made no objection to the Motion to Pro-



diice Documents and the trial court made no ruling

thereon. The documents, to the extent that such

were in existence and in defendant's possession,

were, in fact, available for inspection at the time

and place indicated in plaintiffs motion and also

at trial. That plaintiff, for reasons best known to

himself and his counsel, did not follow up this

motion and take advantage of the production of

the documents, is the fault of neither the trial court

nor the defendant.

The discretion of the trial court in controlling

both the manner and extent of discovery is very

broad. Newell v. Phillips Petroleum Co,, 144 F. (2d)

338 (CCA 10, 1944); Onofrio v, American Beaiitij

Macaroni Co., 11 F.R.D. 181 (W.D. Mo., 1951);

Porter v, Montaldo's, 71 F. Supp. 372 (S.D. Ohio,

1946). As stated in the latter case:

"• • • interrogatories which require research

on the part of the responding party are ob-

jectionable (Citing cases.) In the instant case,

the defendant is required to conduct a most
detailed research through its own records. This

is no demand for simple and easily produced
facts, but for a mass of information to be ac-

cumulated by the defendant for the benefit of

the plaintiff." (71 F. Supp. at pp. 374-375.)

If the court felt, at the eve of trial, that production

of the relevant documents w^as the appropriate

manner of proceeding, rather than by interroga-



tories, long, detailed, and complex in their nature,

the decision was his to make and should not be

disturbed except for a manifest abuse of his judi-

cial discretion. No such abuse has been here dem-

onstrated. The trial court properly sustained de-

fendant's objections.

Appellant's Point II.

Testimony that defendant's officers never heard

of any prior accidents was admissible for the pur-

pose of proving lack of notice to defendant of any

dangerous propensities of the machine, particu-

larly since plaintiff was contending that defendant

knew of the dangers which plaintiff claimed ex-

isted.

Plaintiff in this point attacks as erroneous the

admission of evidence by the trial court that de-

fendant's general manager and executive vice-

president and its assistant general manager had

never heard of any incident involving the tipping

over of Gerlinger lift trucks. The basis of this ob-

jection appears to be that the evidence is hearsay.

This objection might be well taken were the evi-

dence introduced for the purpose of proving that

Gerlinger lift trucks could not or would not tip

over. That was not the reason, how^ever, for the

introduction of this evidence.

There never was any issue in the case as to the

tipping of the particular lift truck here involved.
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The Agreed Statement of Facts in the Pre-trial order

sets forth, in fact, that "while the Gerlinger fork

lift truck was being operated by the plaintiff, plain-

tiff suffered injury to his person." (Vol. I, Trans,

p. 27.) Two of the contentions of plaintiff, however,

were that defendant ''knew or should have known"
that the fork lift truck was unstable and that it

was likely to be operated by individuals such as

plaintiff under the conditions and circumstances

of this accident and that it was negligent in not

apprehending and warning plaintiff of the danger.

(Vol. I, Trans, pp. 29-30; Br. p. 3.) Clearly, the

question of whether or not defendant had any

notice of similar accidents, either by hearsay or

otherwise, was relevant to this issue. Equally

clearly, defendant could not prove that it did not

have any notice of similar accidents other than by

putting its officials on the stand and having them

testify to the fact that they had never received any

such notice.

Plaintiff, in fact, attempted to elicit similar in-

formation from defendant's officers, including

Williams, whom he called as his own witnesses.

For instance, Williams was asked (Vol. II, Trans,

p. 48)

:

"Q. I assume that you did not give any warn-
ing of the type I have been asking about be-

cause, in your opinion, there was no danger
in operating it with the boom detached, is that

right?
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A. That is correct."

Gordon Akers, defendant's assembly foreman,

called by plaintiff, was asked on direct examina-

tion (Vol. II, Trans, p. 65):

"Q. I take it that, having been employed there

for 18 years, if you had thought there was any
danger you would have given a warning?

A. That is true.

Q. If you thought that there had been a

change in design which had so affected its

stability as to make it liable to turn over under
those conditions, you would have given warn-
ings?

A. Yes."

Such a line of examination discloses that plain-

tiff considered relevant the question of the state

of mind of defendant's employees and officials. In

the light of the allegation in his complaint that the

defendant ^'knowing or having notice of said dan-

ger" (Vol. I, Trans, p. 4) acted negligently, he could

hardly contend otherwise. Defendant's questions to

Williams and Gohrke, now attacked as hearsay,

were for the purpose of eliciting from them the

testimony that they had no notice of any accidents

involving Gerlinger lift trucks which might put

them upon inquiry or notify them of any dangerous

propensities of this machine.
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The cases cited by plaintiff, when viewed in the

light of the issues framed by the pleadings and the

pre-trial order, become totally inapplicable. First

National Bank v. Stewart. 114 U.S. 224, 5 S.Ct. 45,

29 L.Ed. 101 (1885), involved no question of notice.

The quoted question was asked for the purpose

of proving that no money had been paid, and since

it was not shown that the witness would necessarily

have known if it had been, the question of whether

he had an}^ information from any source was

clearly improper. If, on the other hand, the issue

in the case had been whether the bank had any

notice that money had been paid, an entirely dif-

ferent situation, analogous to the present one,

would have been presented. The fact that there

may, as plaintiff states (Br. p. 22), have been many
accidents involving Gerlinger lift trucks of which

Williams had no knowledge, is not in any way
relevant to the question of whether he did have

knowledge of accidents which did happen — and

the latter, not the former, was the issue in the case.

(It should, incidentally, be noted that plaintiff,

in quoting from the Stewart case (Br. p. 22), has

inadvertently omitted the w^ord "but" from the

twelfth line of the quotation, which substantially

changes the sense of the quoted sentence. It should

read, '*It did not appear but that many payments

of the money have been made to the Bank without

knowledge of the witness.")
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Plaintiff also cites Murphy v. Lake County, 106

C.A. (2d) 61, 234 P. (2d) 712, and Giddings v. Su-

perior Oil Co., 106 C.A. (2d) 607, 235 P. (2d) 843.

In the Murphy case, the issue was whether or not

the County had notice of defects in a road. The

Court properly excluded testimony of a witness,

not a county official, that he had driven over the

road several months previously without accident.

There was no showing that any County official

knew of this occurrence, and there was substantial

evidence from other sources that the County had

notice of the defective condition. Consequently, the

offered testimon^^ was of no relevance to the ques-

tion of notice.

The Giddings case more nearly approaches the

present situation. Plaintiff attempted to show that

an action had been filed against respondent in an-

other county for an injury to a child, in order to

prove that defendant had notice that its oil well

pumps were attractive to children. The Court af-

firmed the exclusion of the evidence, on the ground

that it had not been shown that the circumstances

were similar. The situation is precisely the reverse

of the present situation, and the case would be

relevant to the question of whether plaintiff might

here have proved that other Gerlinger fork lifts

had turned over. But that is not the situation. De-

fendant here was desirous of proving that it had

not been put on notice that any danger existed,
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and therefore showed that its officers had never

heard of a lift truck tipping over except in isolated

instances under entirely different circumstances.

Had there been a substantial number of such in-

stances, or had the circumstances been anything

but highly unusual, plaintiff might then have prop-

erly contended that defendant did have notice of

a dangerous situation requiring some action on its

part. In order to disprove such a contention, de-

fendant properly inquired of the witnesses whether

they had ever heard of any such instances and

then brought out the nature of the few which had

occurred. (Tr. II, pp. 53, 186-187.)

All three of the cases discussed above, incident-

ally, were cases in which the ruling of the trial judge

were affirmed. The importance of this is related

to the wide latitude in this area given to the trial

court, as indicated by the case of Blackwell v, J, J,

Newberry Co., 156 S.W. (2d) 14 (Mo. App. 1941),

cited at p. 26, Appellant's brief, which discusses

at length the opinions of Professor Wigmore on

this subject. His conclusion is unrelated to the ques-

tion of notice, and refers solely to whether the

quoted type of evidence is admissible for the pur-

pose of showing defects in the machine, but he

nevertheless concludes:

"The true solution of the conflicting consid-

erations, then, is that evidence of the sort, when
relevant, should be admitted, unless in the dis-
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cretion of the trial Court it seems to involve a

serious inconvenience by way of unfair sur-

prise or confusion of issues." II Wigmore (3rd

Ed.), p. 430, §444. (Emphasis supplied)

The italicized portion of the foregoing quotation

is perhaps explanatory of the fact that plaintiff

can cite only affirmed cases for his proposition

that the present one should be reversed.

Plaintiff attempts to establish that California law

governs the reception of the evidence here involved.

(Br. pp. 24-25.) In so doing, he overlooks Rule

43(a) of the Federal Rules of Civil Procedure, which

provides that in the case of conflict, all evidence

shall be admissible which is admissible under either

the old equity rules, the statutes of the United

States, or the rules of evidence of the state in which

the United States court is held. This would indicate

that controlling authority in Oregon would be de-

cisive of the question, if it held the evidence to be

admissible. Such authority exists.

The case of Robertson v. Coca Cola Bottling Co..

195 Or. 668, 247 P. (2d) 217 (1952), was an action

against a bottling company for injuries sustained

when a bottle exploded. In the words of the Court

(at 195 Or. 681):

"It is contended that the court erred in per-

mitting agents of the defendant to testify that

they had never before heard of a bottle of

Coca Cola exploding, and that there had never
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before been a claim filed against the company.
There is a conflict of authority upon this ques-

tion. 38 Am. Jur., Negligence, §315, p. 1014; 128

ALR 606, Note. However, this court has at least

once indicated its adherence to the rule of ad-

missibility. In Briggs v. John Yeon Co., 168 Or.

239, 122 P. (2d) 444, we said:

" «• • • xha[ other persons had used the floor

without mishap is evidence in conflict with

the truth of plaintiff's claim and would war-

rant an inference that the floor was in a rea-

sonably safe condition, but it would be for a

jury to say whether it overcame the force of

the sworn testimony on behalf of the plaintiff

and the reasonable inferences therefrom. * * *'

''Where, as in this case, it is alleged that the

defendant knew, or in the exercise of reason-

able care should have known of the danger,

we think such evidence is admissible." (Em-
phasis supplied)

The evidence was properly admitted.

Appellant's Point III.

Testimony that defendant's officers had never

heard of any prior accidents was admissible for

the purpose of proving complete lack of notice,

without any showing that the accidents of which

they had not heard occurred under comparable

circumstances.

Under this point, plaintiff attacks the same tes-

timony as under the previous point, upon the
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ground that the appliance in question was not

shown to have been given the same use as that here

involved, or that the appliance itself was different.

Again plaintiff misconceives the nature of the issue

when he says,

*That testimony is harmful under the circum-

stances of this trial because it inferred to the

jury that the Gerlinger fork lift truck would
not turn over unless operated under the cir-

cumstances of other accidents . .
." (Br. p. 26).

The evidence was not offered to prove that the

fork lift truck would not turn over, but that de-

fendant had no notice that it might.

In the two cases cited, both of which affirmed

rulings of the trial judge, Denver City Tramway
Co. V. Hills, 50 Colo. 326, 116 Pac. 125, and Black-

well V, J, J. Newberry Co., supra, the claim agent

and store manager, respectively, were denied the

opportunity to testify that they had no notice of

similar accidents. The Denver City case involved a

plaintiff who had become entangled in a trolley

rope that was left coiled at his feet, and the Black-

well case involved a plaintiff who had fallen over

a small stepladder in the aisle. Their irrelevance

to a case such as the present, wherein plaintiff

charges the defendant with having designed and

put on the market a machine which was inherently

unstable is apparent. As the court said in the Den-
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ver City case:

"This may have been the only time in many
years that the appellant through its agents was
negligent with respect to its trolley ropes . .

."

It further stated:

"The cases cited to sustain this (opposite) po-

sition relate to structural position where an ap-

pliance is in a permanent fixed position on
all cars of a carrier." (Emphasis added)

In the Blackwell case, likewise, the Court pointed

out that there was no showing that the ladder re-

mained always in one position and was never

moved. The two cases would be more nearly rele-

vant were plaintiff charging defendant with hav-

ing negligently failed to construct this machine in

accordance with its usual design. Lack of notice

of other accidents would then be irrelevant, in

the absence of a showing that they were similarly

constructed. But plaintiff has made no such claim.

Its claim is that the fork lift was basically unstable

by reason of its design (Br. p. 3).

As previously mentioned, the Blackwell case re-

lies heavily on the conclusions of Professor Wig-

more, who would leave the matter in the hands of

the trial judge even in those cases where the issue

of notice does not exist.

Defendant feels that this situation is also con-

trolled by the Oregon case of Robertson v. Coca
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Cola Bottling Co., supra. Taken at its face value,

the proposition stated by plaintiff as its heading

for this point would require that before defendant

could show that it had never heard of any similar

accidents involving this or other models of Ger-

linger lift trucks, it must first show that the other

accidents, of which it had never heard, and which

may never have happened, occurred under sub-

stantially similar circumstances. The absurdity of

this proposition is self-evident. If the evidence may
come in, as the Robertson case holds, it must come
in without such a foundation because such a foun-

dation cannot be laid. The rule of law cited by

plaintiff relates to a situation where the evidence

is introduced, not for the purpose of showing lack

of notice, but for the purpose of showing that the

accident could not have happened without some

additional cause such as the negligence of plain-

tiff. In the present case, it was clearly admissible.

Appellant's Point IV.

A. Rule 51 of Federal Rules of Civil Procedure

renders this entire point improper, because

plaintiff has no standing under any theory to

raise errors in the court's charge to which he

did not take any exception.

B. The court's instructions were a correct state-

ment of the law and were not erroneous.
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C. This is not a situation in which the Court of

Appeals should consider errors in the instruc-

tions, if any, on its own motion.

At the conclusion of the court's instructions to

the jury the following proceedings took place:

"THE COURT: Under the Rules of Civil Pro-

cedure, you are now entitled to state objections

to the instructions.

MR. DILLEY: The plaintiff has no objection

to the instructions.

THE COURT: For the defendant?

MR. COSGRAVE: The defendant objects to

the Court's failure to give defendant's Re-

quested Instructions 10, 11 and 12.

THE COURT: The objections will be noted

on the record, Court is now in recess."

Plaintiff's counsel having listened to the court's

instructions and having found them as favorable

as plaintiff could possibly hope, apparently did not

wish them disturbed. It was only when the issues

were determined against him that plaintiff decided

he would like the instructions changed.

Under this heading, appellant attempts to sug-

gest to this Court what it should consider on its

own motion, because appellant is himself precluded

from assigning it as error by Rule 51 of the Fed-

eral Rules of Civil Procedure. This procedure
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should not be countenanced, in that it invites argu-

ment by brief of questions which the Rules spe-

cifically state cannot be so argued. If this Court

wishes to consider an error on the face of the record,

that may be its privilege. But appellant should not

be allowed to raise, and then argue at length a

question which he is not entitled to raise, under
the guise of suggesting to the Court what it should

consider "upon its own motion". Nevertheless, al-

most half of the Argument of Appellant's Opening
Brief is devoted to this point, and under the circum-

stances, some rebuttal is in order.

Three cases are cited by plaintiff for the propo-

sition that the Court may consider error on its own
motion. The extraordinary nature of all three is

the clearest indication of the inappropriateness of

such a procedure to the present case. In Hormel v.

Helveiing. 312 U.S. 552, 61 S. Ct. 719, 86 L. Ed. 1037

(1941), the Supreme Court was, in the first place,

not considering the Federal Rules of Civil Proced-

ure, but the statutes which gave the Circuit Courts

of Appeal power to "modify, reverse or remand"
decisions of the Board of Tax Appeals. In that case,

the rather far-reaching decision of Helvering v.

Clifford had come down from the Supreme Court

after the B.T.A. decision, and the Supreme Court

felt that the Hormel case should be returned to the

Board for revaluation of the facts in the light there-

of. The question there was first raised in the Circuit
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I
Court of Appeals, because it was not suspected until

the Clifford case was decided.

In both Shimabukuro v, Nagayama, 140 F. (2d) 13

(1944), and Dowell Inc, v. Jowers, 166 F. (2d) 214

(1948), the Court indicated that the decision below

was so far out of line with the evidence, that had

the case come up on an appeal from a verdict di-

rected for the losing party, they would have been

required to affirm. One judge in the former, and

the Court, in the latter, as a matter of fact, found

that a directed verdict for the appellant should have

been granted, but the Court in the Dowell case never-

theless decided to reverse for a new trial. Further-

more, in the Dowell case, the court, which discussed

the issue only "because the case is to be retried . .
."

(p. 216), said:

"We think it clear beyond argument that jury

was influenced in its mathematical computa-
tions by the statement."

The statement referred to is quoted at page 27 of

Appellant's Opening Brief. The trial court in effect

told the jury that in similar cases of death, the

verdict had been "some $10,000 or $15,000" and went

on to advise them that the present case involved

four persons, a wife and three children. The jury

brought in a verdict for $62,000.
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The two other cases cited (Br. p. 28) are totally

irrelevant. They were, in effect, mere repetitions

of rulings on evidence.

The court's instructions in this case were, in fact,

a model of plain, clear, and correct instructions to

a jury, and plaintiff has not been able to point out,

even now, a single error in those instructions.

Plaintiff begins by saying that the trial court

"destroyed" vital proof of his case. The beginning

of this "destruction" occurred when the trial court

ruled that defendant could show a motion picture

film of the fork lift truck involved in this case which

had not been examined by plaintiffs expert. In the

course of his ruling, which was made in the absence

of the jury, the experienced trial judge advised

counsel that in his opinion, "Engineers are not going

to decide this case." (Tr. I, pp. 159, 160.)

The court's opinion and his subsequent instruc-

tion to the effect that the jury was not trying the

engineering features of the machine as a general

proposition was a correct statement of the law.

Ford Motor Co. v, Wolber, 32 F. (2d) 18 (CCA. 7,

1929); Dillingham u. Chevrolet Motor Co.. 17 F.

Supp. 615 (W.D. Okla., 1936).

To this appellant attributes the "fact" that the

jury must have ignored the testimony of Mr. James,

whose qualifications "was never challenged". De-

fendant respectfully suggests that even if the jury
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fully credited Mr. James, it still could have found

the conditions he referred to sufficiently obvious

and sufficiently inherent in the nature of the ma-

chine as not to require a warning, or have found

plaintiff guilty of contributory negligence. Defend-

ant believes, however, that an examination of the

testimony of Mr. James reveals wherein lay the

seeds of its "destruction" and its being ignored by

the jury. Even a jury of laymen might begin to

suspect the competency of a so-called "expert" who,

in computing the point at which a machine would

tip over, did not find it essential to pay much at-

tention to the height of the center of gravity (Vol.

II, Trans, p. 136), or who thought that it was pos-

sible to have a fork lift truck which could operate

with a rigid rear axle. (Vol. II, Trans, pp. 152-155.)

Plaintiff also claims that it was error to instruct

on the question of contributory negligence at all,

yet in his brief, at pages 34 and 35, catalogs some

of the evidence sufficient to take the case to the

jury on this point. As an example, item (e), a state-

ment of an eyewitness of the accident containing

the sentence quoted by plaintiff, which the witness

admitted he thought was true when it was made

some two and a half months after the accident (Vol.

II, Tr. 87), but which, almost two years after the

accident, he no longer thought was accurate. The

jury, of course, might w^ell have trusted his earlier

recollection in preference to the later one.
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Plaintiff overlooked, in summarizing the evidence

of contributory negligence, the statement of plain-

tiff that he did not see the ground before he backed

down and did not know what the road condition

was. (Tr. II, pp. 35, 36.)

Plaintiff was represented at trial by counsel who
diligently sought to protect his rights, as the numer-

ous objections raised in his Brief demonstrate. They
listened to the trial court's charge and found nothing

therein to object to. They should not be permitted

to gamble on the result and evade the requirements

of Rule 51 under the guise of pointing out to the

Court what it should review on its own motion.

The stringency of Rule 51 is w^ell illustrated by

the case of Woodworkers Tool Works v. Byrne,

191 F. (2d) 667 (CCA. 9, 1951), in which the trial

court gave an erroneous charge on res ipsa loquitur.

Appellant made a general objection to the charge

on res ipsa loquitur. This Court held that the re-

quirements of Rule 51 were not met because (191

F. (2d) at p. 676):

"The appellant failed to state distinctly to the

court below^ the matter in the charge to which
it objected and the ground of its objection."

(Emphasis in original)
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Appellant's Point V.

The challenged testimony was properly received.

A. The witnesses were properly qualified to tes-

tify concerning the matters regarding which

they were examined.

B. The qualifications of an expert witness are

within the discretion of the trial court.

This point, in both its parts, seems to be based

entirely upon two misconceptions. The first is that

only a qualified practicing engineer was an "ex-

pert" for the purpose of testifying regarding safety

factors in the balance of this machine, and the

second that a man must have driven this precise

model of machine in order to be able to testify

about it. Neither is correct.

Witness Blacketer testified to extensive experi-

ence with fork lift trucks of various makes, includ-

ing Gerlingers. (Vol. II, Tr. pp. 161-163.) Witness

Herzog likewise testified to extensive experience

with Gerlinger fork lift trucks. (Vol. II, Trans, pp.

170-171.) Witness Gohrke, defendant's assistant

manager, likewise had dealt with lift trucks for

many years. (Vol. II, Trans, p. 180.) The fact that

these witnesses were not engineers did not in any

way affect their ability to express an opinion about

the stability of these machines. They had used them,

run them over various types of terrain, and ac-

I
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quired an extensive practical experience with them.

The trial judge apparently felt that they were quali-

fied by reason of that experience to testify regard-

ing the likelihood of the machine tipping over under

various conditions. As the Court stated in Paradise

Prairie Land Co. v. U.S., 212 F. (2d) 170, 173 (C.A.

5, 1954)

:

"The trial judge is vested with a broad judi-

cial discretion in admitting or rejecting expert

testimony, but lack of a statutory license to

practice surveying is not of itself sufficient to

justify the rejection of the testimony of one
wiio is otherwise qualified as an expert.

"An expert is one who qualifies as such by
reason of special knowledge and experience,

whether or not he is authorized to practice in

his special field under a licensing requirement
imposed by statute. The inquiry by the trial

judge as to the qualifications of such a witness

should be whether or not the witness possesses

the special knowledge and experience to qualify

him as an expert, not whether or not he has

complied with the state's licensing require-

ments to practice that profession."

The Paradise Prairie case is one of the rare in-

stances in which an Appellate Court found error

in a ruling on the qualifications of an expert, and

is, perhaps, explained by the fact that the court had

already concluded to reverse and remand the case

as well as by the fact that the ruling excluded evi-
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dence. The general rule, as stated in Diesbourg v,

Hazel-Atlas Glass Co., 176 F. (2d) 410 (C.A. 3, 1949),

is that "The matter of who may qualify as an ex-

pert is pretty much within the discretion of a Trial

Judge," as against a claim that "plaintiffs expert

was no expert at all". In Chicago Great Western

Rij. Co. V. Beecher, 150 F. (2d) 394 (CCA. 8, 1945),

the Court correctly summed up the rule as follows

(p. 400)

:

"In the federal courts the qualifications of an
expert witness before he will be permitted to

express an opinion are a matter within the

reasonable discretion of the trial court and its

ruling thereon will not be reversed unless that

discretion was abused. (Citing cases)"

The Oregon rule is in accord. In Stonebrink v.

Highland Motors, Inc., Ill Or. 415, 137 P. (2d) 986

(1943), the court stated, in reference to the pro-

priety of permitting a machine shop operator to

testify that an automobile jack was made of cheap

metal, and poorly constructed:

"Whether a witness is qualified to testify as

an expert is a matter resting within the sound
legal discretion of the trial court and its ruling

in reference thereto will not be disturbed on

appeal unless there is an abuse of discretion.

(Citing cases.)" (171 Or. at pp. 425-426.)



27

CONCLUSION

Plaintiff had a fair trial on all the issues. His

case was submitted to the jury upon instructions

which he at that time found unexceptionable. The
jury resolved the issues against him. Nevertheless,

he would now have this Court reverse and remand
the case for a new trial "upon the issue of damages

alone, or in the alternative, for a new trial upon

all issues." (Br, p. 41.)

Plaintiffs case at best amounted to nothing more
than a statement of opinion by his "expert" wit-

ness that the design of defendant's lift trucks was

unsafe, and there is substantial authority that a

mere difference in judgment among engineers

about the appropriate method for designing a piece

of machinery is not sufficient evidence of negli-

gence to take a case to the jury. See, e. g. Ford

Motor Co. V. Wolber, 32 F. (2d) 18 (CCA. 7, 1929);

Dillingham v. Chevrolet Motor Co., 17 F. Supp. Glo

(W.D. Okla., 1936).

The evidentiary rulings assigned as error all ad-

mitted rather than excluded evidence. The jury had

all the facts before it, and properly so under the

liberal policy established by Rule 43(a) of the Fed-

eral Rules of Civil Procedure and the controlling

decisions. The objections to instructions are not

properly before the Court because not made below.

The sustaining of the objections to the interroga-
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tories was well within the discretion of the trial

court, whose ruling thereon was correct. The judg-

ment of the United States District Court for the

District of Oregon should be affirmed.

Respectfully submitted,

Walter J. Cosgrave,

Attorney for Appellee,

i
Of Counsel:

Maguire, Shields, Morrison & Bailey, ^
723 Pittock Block, Portland, Oregon.
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JURISDICTION

Appellee denies the jurisdiction of the Court of

Appeals to hear this matter as an appeal from a final

judgment of conviction as notice of appeal was not

filed within the time prescribed by law, judgment ap-

pealed from having been entered on June 4, 1954, and

notice of appeal having been filed September 2, 1954.



Federal Rule of Criminal Procedure 37 ; Crow v. [7. S.

(C. A.-9th; 1953) 203 F. 2d 670; Wagner v. [7. S.

(C. A.-4th; 1955) 220 F. 2d 513.

PRELIMINARY STATEMENT

Appellee, United States of America, finds itself

in a peculiar position in answering Appellant's "brief

in this matter. Appellant's brief, as an examination

will disclose, is replete with unsworn allegations of

fact interspersed with arguments. Appellee by no

means contends that any appellant should be denied

his rights because of ineptness in procedural law or

lack of familiarity with the orthodox methods of pre-

senting an appeal. Appellee does, however, wish to

present a preliminary apology to the Court of Appeals

for the mode of answer and argument, a position to

which it is forced by the peculiar nature of the mate-

rial with which it is confronted.

STATE OF THE RECORD IN THE
COURT OF APPEALS

The appeal in this case has been before the Court

of Appeals for the Ninth Circuit on a number of occa-

sions, e. g., March 21, 1955 — order denying motion

for appointment of counsel; July 17, 1955 — order

denying motion for clarification of the record; April

3, 1956 — order granting leave to proceed on typed
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record and briefs; June 4, 1956 — order denying

motion to proceed in forma pauperis. Not all of the

above-named orders have been furnished to appellee,

but the foregoing information has been furnished by

the Clerk of the Court of Appeals and we assume it

to be correct.

Appellee likewise assumes that this proceeding

stems from the order of April 3, 1956, granting leave

to proceed on typed record and briefs. If this assump-

tion be correct, appellant has produced no record,

typed or otherwise, and has ordered none from the

court reporter.

WHAT IS THE NATURE OF THIS PROCEEDING.^

Appellee is at a loss to understand exactly what

the nature of this proceeding before the Court of Ap-

peals is. From its nature, it may be considered to fall

into one of six categories :

a. An appeal from a criminal proceeding in the

trial court of the Northern Division, Western District

of Washington.

b. An appeal from a denial of relief under 28

U.S.C. 2255 in the trial court.

c. An original proceeding under 28 U.S.C. 2255

in the Court of Appeals.
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d. An appeal from a denial of habeas corpus

relief (28 U.S.C. 2241) in the trial court.

e. An original habeas corpus proceeding in the

Court of Appeals.

f

.

An appeal from the trial court's order of Sep-

tember 6, 1956, denying leave to proceed in forma

pauperis.

a. This proceeding cannot be a conventional

criminal appeal within the meaning of Federal Rule

of Criminal Procedure 37 et seq. Appellant filed no

notice of appeal until three months after the entry of

judgment. This Court has already considered this

point and dismissed appellant's motions based thereon.

Banks v. C7. S., Misc. 41*3, January 31, 1955, Court of

Appeals for the Ninth Circuit.

b. It cannot be an appeal from a denial of relief

under 28 U.S.C. 2255 in the trial court. The record

available to appellee indicates that a '^motion attacking

sentence" (which appellee construes to be a proceeding

under 28 U.S.C. 2255) was disposed of by the trial

court on October 26, 1954, in an order filed October 27,

1954, and transmitted to the Court of Appeals on Oc-

tober 28, 1954. No appeal appears to have been taken

from this order.



c. It cannot be an original proceeding under 28

U.S.C. 2255 in the Court of Appeals. This Court has

no jurisdiction. Flynnv. U, S. (C. A.-9th; 1955) 222

F. 2d 541.

d. It cannot be an appeal from a denial of habeas

corpus relief in the trial court. A petition for habeas

corpus relief was denied by the trial court by an order

dated December 3, 1954. No appeal appears to have

been taken from such order.

e. It cannot be an original habeas corpus pro-

ceeding in the Court of Appeals. This Court has no

jurisdiction. Meek v. California (C.A.-9th; 1955)

220 F. 2d 348.

f. It cannot be an appeal from the trial court's

order of September 6, 1956, denying leave to proceed

in forma pauperis. That order does not appear to have

been appealed from nor is it before this Court in any

form. The Court of Appeals has twice denied appellant

such relief. Banks v. U. S., Misc. 413, January 31,

1955, and June 8, 1955, Court of Appeals for the Ninth

Circuit. Nothing contained in appellant's brief bears

on this issue.

However, be the foregoing as it may, appellee will

assume that appellant's unsupported allegations are

being considered in some manner by the Court of Ap-

peals and will attempt to answer in kind.
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I

There Is No Record Available For Review

Examination of appellant's brief discloses no

transcript of the proceedings at the trial although his

brief is replete with ex parte and unsupported allega-

tions of what took place. There has thus been neither

compliance with Federal Rule of Criminal Procedure

39 nor the Court's order of April 3, 1956, supra. While

it is hornbook law to state that the Court cannot con-

sider appellant's allegations absent a reporter's tran-

script, nevertheless Wallace v. U, S. (C.A.-8th; 1949)

174 F. 2d 112 holding that the record is insufficient

for an appellate review is squarely in point. Appellee

feels that this deficiency alone would support a motion

to dismiss the appeal but will, nevertheless, attempt

to deal with appellant's points in some detail.

II

Nature of Appellee^s Evidence

In view of the fact that appellant has presented

no reporter's transcript of proceedings at trial to the

Court, appellee does not feel called upon to do so. The

issue of appellant's right to such a transcript in forma

pauperis has been passed upon by both trial and ap-

pellate courts. Appellee does not feel that appellant

i
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can force it to produce a transcript simply to refute

his unsworn allegations in his brief.

Appellee has, therefore, sought to assist the Court

of Appeals by furnishing an affidavit from Richard

D. Harris, the former Assistant United States Attor-

ney who handled the case and the only one who can

furnish disinterested testimony.

Ill

Denial of Right to Speedy Trial

Appellant first complains of the denial of his con-

stitutional right to a speedy trial Appellant states

that he *'did not acquiesce in the postponement of his

trial." The affidavit of Richard D. Harris (page 1,

lines 25-28) shows that the case was called for assign-

ment nine (9) times before it was finally set. There

is nothing before the Court to indicate that appellant,

who was at liberty on bond, sought to accelerate his

trial date on any of these occasions. Not having de-

manded a speedy trial, he waived the right to same.

Collim V. U, S, (C.C.A.-9th; 1946) 157 F. 2d 409;

Danziger v. U. S. (C.C.A.-9th; 1947) 161 F. 2d 299.

Appellant^s citations of Henning and Frankel are not

in point. They both deal with petitions to the Court of

Appeals for mandamus to compel the District Court to

grant speedy trials in futuro.
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IV

Denial of Witnesses for Defense

Appellant would seek to have the Court of Appeals

believe that subpoenae for his essential witnesses were

timely served, that the witnesses failed to appear and

a continuance was denied. The true state of affairs

is revealed by the affidavit of Richard D. Harris (page

2, line 4 to page 3, line 10). Appellant claims that

these witnesses were essential to his defense of en-

trapment. If this be so, then appellant must have

known from December 22, 1952, to and including the

date of trial, April 27, 1954, a period of sixteen

months, that (a) he possessed and transferred the nar-

cotics, and (b) that his defense consisted not of a

denial but rather of an admission coupled with the

defense of entrapment. Under these circumstances,

failure to summon any witnesses until April 19, 1954,

(the day before the original trial date) and the par-

ticular witnesses of whose absence complaint is made

(so far as the available record discloses) was inex-

cusable remissness on the part of appellant, not an

abuse of discretion by the judge. Neufield v. U, S,

(C.A.D.C.-1941) 118 F. 2d 375 at 385:

"An accused cannot omit to inform his lawyer
during an extended period — in this case approxi-
mately eight weeks [i. s.]—before trial of the ex-

istence of a possible material witness and then
successfully charge the trial judge with an abuse

I



of discretion for refusing a demand for the pro-

duction of the witness not made until the moment
the case is called/'

V.

Hostile Comments of the Trial Judge

Appellant's theory, as embodied in his brief,

under this heading amounts to an allegation of preju-

dice by reason of the trial court's (a) expediting the

trial, and (b) instructing the jury that leniency was

not within their province in deliberating on guilt

or innocence.

The Querela case cited by appellant involved a

trial court's (under the guise of commenting on the

evidence) departure from that field entirely and con-

fining himself to an attack on the credibility of the

defendant, a clear invasion of the jury's province. In

this aspect of this appeal, as in all the others, the ab-

sence of a reporter's transcript prevents an intelligent

assessment of whatever comments the trial court is

alleged to have made. '*
. . . comments of the court

must be read in their context and viewed with a per-

spective of the whole proceedings." Ochoa v. U. S.

(C.C.A.-9th; 1948) 167 F. 2d 341 at 344. Appellant

cannot single out a few isolated words and base an ap-

peal thereon. The affidavit of Richard D. Harris

(page 3, lines 12-29) raises a profound doubt that th(*
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comment about ''rattling off" was ever made. If it was m

made, it could scarcely (under the fact situation re-

vealed by Mr. Harris's affidavit) have been other

than an effort to expedite a lagging trial. Williams v.

U. S, (C.A.-8th; 1954) 216 F. 2d 529, Headnote 6 is

directly in point.

As to the alleged comment of the trial court that

the jury should not consider leniency, the statement if

made was quite clearly correct law and could not have

operated to appellant's detriment. Gantz v. U, S,

(C.C.A.-8th; 1942) 127 F. 2d 498 at 504.

In any event, there is no record of objection or

exception to the trial court's remarks, if such were

made. Baldwin v. U. S, (C.C.A.-9th; 1934) 72 F.

2d 810.

VI

Failure to Instruct On Entrapment

Since there is no record of the evidence before the

Court, the Court cannot consider the failure of the

trial court to instruct on the theory of the law set out

in appellant's brief. Baldwin v. U. S. (C.C.A.-9th;

1934) 72 F. 2d 810.

There is no record showing defendant-appellant's

requested instructions, if such were correct and if such
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were requested. Andreivs v. U. S., 162 U.S. 420, 40

L.Ed. 1023, 16 S.Ct. 798 (1896).

The Clerk's minutes for the day on which the In-

structions were given indicate, if only in a negative

way, that (a) instructions were given, and (b) that no

exceptions were noted to the instructions given, or re-

quested instructions, if any, omitted.

VII

Failure to Direct a Verdict of Acquittal

Appellant's raising this point on appeal can only

be ascribed to his lack of understanding as to what a

directed verdict of acquittal amounts to. Appellant in

his brief seeks either to re-argue evidence which has

already been passed upon by a jury or, at best, to show

that there was a conflict between his evidence and

that presented by the appellee. The citations are legion

to the effect that, upon conflicting evidence, a judg-

ment of acquittal should not be granted. Gorin v. U. S.

(C.C.A.-9th; 1940) 111 F. 2d 712 at 721.
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CONCLUSION

For the reasons above set forth and especially in

view of the failure of appellant to present any tran-

script of evidence in support of his claimed errors, it

is submitted that the appeal should be dismissed. If

this Court on this record concludes to act thereon,

every conviction of any defendant which has not been

affirmed by the Circuit Court is open to a similar

proceeding.

Respectfully submitted,

CHARLES P. MORIARTY
United States Attorney

EDWARD J. Mccormick, jr.
Assistant United States Attorney
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No. 14543.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

James Boyd Brown,

Appellant,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Statement of the Pleadings.

Appellant was charged in an indictment liled in the

United States District Court, in and for the Southern

District of California, with violations of U. S. C, Title

18, Sec. 371; U. S. C. Title 21, Sec. 174—Conspiracy,

Illegal Sale and Concealment of Narcotics. Count one

charged a conspiracy with one Albert Hollins; Count Two
charged a sale; Count Three charged a sale; Count Four

charged a concealment, etc.; and Count Five charged a

concealment, etc. (The indictment was in seven counts,

but only five referred to defendant Brown.) [Clk. Tr.

pp. 2-5.]

Defendants made a motion to dismiss Counts 2, 3, 4

and 5 of the indictment which was denied
|
Clk. Tr. p]).

7-9]. Defendants entered a plea of not guilty as charged

[Clk. Tr. p. 10].

The matter proceeded to trial before a jury [Clk Tr.

p. 11].
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Appellant was found guilty on all five counts [Clk. Tr.

p. 20]. Appellant was sentenred to five years in a peni-

tentiary on each count, the sentences to run concurrently,

and a $250 fine [Clk. Tr. p. 22]. This conviction was

reversed by the Ninth Circuit Court of /Vppeals [Clk. Tr.

p. 27].

The matter again proceeded to trial by jury [Clk. Tr.

p. 22]. At the second trial Count One charging con-

spiracy was dismissed, and the trial proceeded on Counts

2, 3, 4 and 5 [Clk. Tr. p. 29]. Appellant was adjudged

guilty on the four counts upon which he was tried [Clk.

Tr. p. 37]. As a result of this second conviction, de-

fendant was sentenced to ten years imprisonment on each

count to run consecutively, making a total sentence of 40

years imprisonment and a total fine of $8,000 [Clk. Tr.

p. 38].

This is an appeal from the judginent rendered against

defendant [Clk. Tr. pp. 41-42].

Basis of Jurisdiction.

It is contended that the District Court had jurisdiction

by virtue of Title 18, Section 546, U. S. C. A., and this

court has jurisdiction to review the judgment in question

by virtue of Title 28, Sections 41(2) and 225(a)

U. S. C. A.

Statement of the Case.

By way of an introductory statement it may be pointed

out that at the first trial, one Frank J. Stafiford testified.

Stafford was deceased at the time of the second trial and

his testimony was read by one George R. Davis [Rep.

Tr. pp. 13-21]. In referring to this testimony, we shall

refer to it as the testimony of Frank J. Stafford.



Frank J. Stafford, an admitted narcotic addict [Rep.

Tr. p. 74], testified that in February or March, 1953, he

met defendant [Rep. Tr. p. 23]. He made an appoint-

ment with Brown over the telephone [Rep. Tr. p. 36]. As

a result of this telephone conversation, Brown came to

his home at which time they had a conversation [Rep.

Tr. p. 27]. He asked Brown if he could furnish him

with two ounces of heroin. Brown told him that he

thought he could out of four ounces which he had for his

personal use. The witness then gave Brown his telephone

number with instructions to call him [Rep. Tr. p. 28].

He next met Brown on Adams and Normandie about

March 4th [Rep. Tr. p. 31]. He had been furnished

with $600 in Government funds [Rep. Tr. p. 32]. He
entered the car with Brown and drove to 22nd Street

and he gave Brown the $600. They then proceeded to

21st Street where they saw another man. Brown told

the man that he was the party that wanted the heroin

and to let him have it when he came back [Rep. Tr. p.

33]. Brown returned him to Adams and Normandie and

he went back and picked up the heroin [Rep. Tr. p. 34].

He returned to his home and gave it to Officer Ross [Rej).

Tr. p. 35].

He next saw Appellant about March 13 [Rep. Tr. p.

43]. Appellant told him to meet him at Adams and Nor-

mandie. This time he also had $600 in Government

funds [Rep. Tr. p. 45]. They drove to 28th and Bud-

long. They looked at courts which Brown said he was

contemplating buying and he gave Brown $600. Shortly

thereafter two girls drove up in a car and handed Brown

a package. Stafford was given two packages from this

larger package by Hollins [Rep. Tr. p. 47].
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Appellant makes no contention that the exhibits intro-

duced into evidence did not contain heroin, nor does

he make any contention that the exhibits were not properly

identified by Stafford, as the ones he testified that he

received.

On cross-examination Stafford admitted that he was

a user of heroin at about the time this transaction took

place [Rep. Tr. p. 73]. He was a confirmed addict over

a period of years [Rep. Tr. p. 74]. He had a prior

conviction for narcotics [Rep. Tr. p. 78]. Brown never

personally handed him any narcotics [Rep. Tr. p. 57-A].

Philip P. Ross testified that he was a federal narcotic

officer. Frank J. Stafford was employed as a narcotic

informer [Rep. Tr. p. 80]. He was hidden in Stafford's

home about February 23, 1954, with another narcotic

officer. He saw Appellant drive up and enter the house

[Rep. Tr. p. 82]. He heard Stafford ask Brown to pur-

chase some narcotics and Brown replied, ''No. I have

just enough for my own use." Brown said he had a

shipment coming and he would let Stafford have two

ounces of stuff [Rep. Tr. p. 83]. He testified that he

gave Stafford $400 [Rep. Tr. p. 84]. "He said he was

going to purchase narcotics from Brown." He followed

Stafford to Adams and Normandie. This was about

7:30 or 8:00 o'clock [Rep. Tr. p. 85]. He saw Stafford

enter Brown's car and drive away. He did not follow

them [Rep. Tr. p. 86]. When Stafford returned he

handed him some narcotics [Rep. Tr. p. 87].

He was again present in the home of Stafford on

March 13, 1953, with agents Perry and Richards [Rep.

Tr. p. 95]. They again provided Stafford with $600.

He followed Stafford to Adams and Normandie and saw
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Stafford enter an automobile with Brown and Hollins

[Rep. Tr. p. 96]. He saw Stafford later that evening

at his home and Stafford gave the officers some packages

containing narcotics [Rep. Tr. p. 97].

On neither occasion did he see Appellant hand Brown

any narcotics [Rep. Tr. p. 99]. None of the money given

Stafford was ever discovered on Brown [Rep. Tr. p. 100].

At the time officer Ross had Staff'ord making these alleged

purchases he did not know that he w^as an addict [Rep.

Tr. p. 103]. He did not search the informer Stafford

after he returned to the house [Rep. Tr. p. 104]. He
testified that they more or less have to depend upon infor-

mation secured from addicts [Rep. Tr. p. 117].

Norman D. Perry testified that he was a federal agent

[Rep. Tr. p. 126]. On February 24, 1953, he saw Appel-

lant enter Stafford's house and then leave [Rep. Tr. p.

127]. He next saw Appellant on March 14th [Rep. Tr.

p. 129]. He gave Stafford $600 and accompanied him

to Adams and Normandie [Rep. Tr. p. 130]. He then

returned to Stafford's residence and shortly thereafter he

returned with some narcotics [Rep. Tr. p. 131]. At no

time did he see Appellant hand Stafford any narcotics

[Rep. Tr. p. 143].

Michael C. Coster testified that he was a narcotic

agent [Rep. Tr. p. 171]. On February 24th he was in

the home of Frank Staff'ord with Agent Ross [Rep. Tr.

p. 172]. He saw Brown approach and enter the house

and heard a conversation between Stafford and Brown

concerning narcotics [Rep. Tr. p. 173]. He next saw

Brown on March 4th at Normandie and Adams [Rep.

Tr. p. 174]. He saw Stafford enter Brown's car and

they drove off [Rep. Tr. p. 175]. They returned to



Adams and Normandie and Stafford got in his car.

They followed Stafford to 21st and Mariposa where they

observed him in conversation with another man [Rep.

Tr. p. 176]. They then returned to Stafford's home

where they were handed some narcotics [Rep. Tr. p.

177]. He then again saw Brown on March 13th [Rep.

Tr. p. 178]. He and Hollins entered an automobile. He

followed them, but got lost [Rep. Tr. p. 179].

Annette Cannady testified that on March 13th she was

present at some apartment on Budlong [Rep. Tr. p. 229].

She saw Appellant when she arrived there [Rep. Tr. p.

230]. Appellant came over and got in the car and they

drove off [Rep. Tr. p. 231].

Celeste Bates testified that she was present with Miss

Cannady on March 13th. They rode over to 38th and

Budlong to pick up the defendant. She did not see Miss

Cannady hand the defendant a package [Rep. Tr. p. 245].

Specification of Errors.

1. The Court erred in failing to dismiss the indict-

ment.

2. Insufficiency of the evidence to justify the judg-

ment of conviction.

3. Misconduct of the Assistant United States Attor-

ney which prevented the defendant from having a fair

and impartial trial.

4. The Court erred in its instructions to the jury.

5. The trial Court abused its discretion in the pro-

nouncement of judgment and sentence.
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ARGUMENT.

I.

The Court Erred in Failing to Dismiss the Indictment.

Appellant was charged with violating Title 21, Sec. 174,

of the U. S. Code.

Count Two: This count fails to allege one of the nec-

essary elements of the offense, in that it fails to state that

the narcotics drug referred to therein was imported into

the United States ''contrary to law." Title 21, Section

174, U. S. Code, expressly states the offense in these

terms

:

*'If any person * * * imports * * * any

narcotic drug * * * contrary to law, or * * *

sells * * * any such narcotic drug after being

imported * * * knowing the same to have been

imported contrary to law * * *"

Appellant contends that under this statute a valid in-

dictment must allege not only that defendant sold the nar-

cotic drug knowing that it had been imported contrary to

law, but also that the drug was ''imported contrary to

law."

Crank v. United States^ 61 F. 2d 620;

Wisbart v. United States, 29 F. 2d 103;

United States v. Cook, 84 U. S. 168, 174;

Hartson v. United States, 14 F. 2d 561.

Since the fact of the importation contrary to law must

be established, by proof or presumption or both, the full

allegation must be in the indictment as to which such

proof would be directed.



See:

Pon Wing Quong v. United States, 111 F. 2d 751.

Counts Three, Four and Five are objected to on the

same ground as Count Two, above.

Counts Three, Four and Five are also defective in that

each Count states more than one offense.

Each of the various acts prohibited by Section 174,

Title 21, U. S. Code, constitutes a separate offense, and

such act is punishable separately.

See:

Walsh V. White, 32 F. 2d 240;

Palermo v. United States, 112 F. 2d 922;

Corrello v. Dutton, 63 F. 2d 7.

Count Three charges that defendant Brown and Hol-

lins did * * * sell * * * and knowingly assist in

so doing * * * a certain drug.

Count Four charges that defendant did * * * re-

ceive, conceal, and facilitate the transportation of * * *

a certain drug.

Count Five charges that defendant Brown and Hollins

did, * * * receive, conceal, and facilitate the trans-

portation of a certain drug * * * and knowingly assist

in so doing * * *.

We respectfully submit that each of the acts constituted

a separate offense, and only one such act may be included

in each count.



11.

Insufficiency of the Evidence.

It is the contention of Appellant that the evidence is

insufficient to sustain the judgment. It might be pointed

out here that there is no evidence in the record that Appel-

lant ever had any narcotics in his possession relative to

the sale of March 4th. The testimony of Frank Stafford

vi^as to the effect that some other man delivered the pack-

age to him [Rep. Tr. p. 34]. With relation to the alleged

sale of March 13th, he testified that he v^as given the

narcotics by HoUins [Rep. Tr. p. 47]. Appellant con-

tends that where it is not shown that defendant had the

narcotics in his possession, then it is incumbent upon the

prosecution to prove that the narcotics were imported

contrary to law.

It is the possession which raises the presumption of

unlawful importation. Unless it is shown that defendant

was in possession of the narcotics then this presumption

cannot arise and the burden of proof is then on the gov-

ernment. Neither is there any evidence in the record

that Appellant concealed or facilitated the transportation

of narcotics.

The last sentence of this section must be strictly con-

strued.

United States v. One Stiidchaker, 40 F. 2d 557.
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in.

Misconduct of the Assistant United States Attorney.

Appellant contends that the Assistant United States

Attorney was guilty of prejudicial misconduct which pre-

vented him from having a fair and impartial trial. Dur-

ing defendant's defense he offered certain witnesses to

impeach the reputation of Frank Stafford for truthful-

ness, honesty and integrity. This the defendant had a

right to do. Nevertheless, we have the attorney making

such statements and asking such questions as follows:

"Mr. Neukom: I object to that, your Honor,

upon the ground that no effort was made to impeach

the testimony of Stafford during his lifetime and I

do not think it is a material issue in this case." [Rep.

Tr. p. 193.]

"Q. Isn't it true that you are testifying about Mr.

Stafford because you know his lips are sealed? A.

No.

Q. And he can't answer you? A. No." [Rep.

Tr. p. 201.]

"Q. You knew of Mr. Brown, didn't you? A. I

did.

Q. And you had had occasion to hear about him

in conjunction with police work, hadn't you?" [Rep.

Tr. p. 207.]

"Q. As a matter of fact, Mr. Ayers, aren't you

actually testifying in this court here because you

are a good friend of Mr. Gordon and you want to

help Mr. Gordon's client out? A. I am a good

friend of everybody, not singling anyone out.

Q. Not a very good friend of the dead Mr. Staf-

ford, are you? A. I wasn't his enemy.
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Q. You were not willing to testify against his

reputation when he was alive, were you? A. I was.

I was available." [Rep. Tr. pp. 219-220.]

The prosecuting attorney must endeavor to conduct

prosecution in such manner as to avoid unnecessary errors

in trial.

Taliaferro v. United States, 47 F. 2d 699.

Prosecutors should refrain from making statements

that they might prove things derogatory to a defendani

unless they are able to make such proof and intend to

do so.

People V. Reznick, 75 Cal. App. 2d 832.

Prosecutors should remember that accused is entitled

to a fair trial, and that they are duty bound not to take

advantage of their official position so as to deprive him of

such right.

People V. Burnette, 39 Cal. App. 2d 215.

It will be seen from a careful reading of the cross-

examination of these witnesses [Rep. Tr. pp. 195, 204,

214] that it was calculated to prejudice the rights of de-

fendant. The cross-examination was directed to form

the impression that the evidence was improper and had no

place in the trial. Clearly, this was error.
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IV.

Error in Instructing the Jury.

At the conclusion of the trial the Court gave the follow-

ing instruction:

"In a case where two or more persons are charged

with the commission of a crime, the guilt of the

accused may be established without proof that all

the defendants did every act constituting the offense."

[Rep. Tr. p. 257.]

Appellant contends that this was an erroneous state-

ment of law. In this case originally there were two de-

fendants. The instructions state in effect that Appellant

could be convicted without proof that HoUins did all

the acts constituting the offense [Rep. Tr. p. 257]. In

other words, under this instruction Appellant could have

been convicted by a failure to establish a case against

HoUins.

V.

The Court Abused Its Discretion in Pronouncing

Sentence and Judgment.

When Appellant was first tried he was charged with

five counts in the indictment [Clk. Tr. p. 11]. Upon his

conviction for these five counts he was given five years

on each count to run concurrently, for a total of five years

imprisonment and a $250 fine [Clk Tr. p. 22]. He ap-

pealed this conviction and it was reversed [Clk. Tr. p.

27]. Upon his second trial. Count One of the indictment

was dismissed and Appellant was convicted on four counts.

The trial court then ordered defendant imprisoned for

forty years, and a total fine of $8,000 [Clk. Tr. p. 38].

Thus we have the defendant sentenced to 35 more years
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and an increase in fine of $7,750 on lesser counts. The

only logical reason that can be advanced for such a heavier

penalty is to penalize and inflict punishment upon de-

fendant for taking an appeal from the first conviction.

Clearly this amounts to an abuse of discretion. There is

nothing in the record to show any changed circumstances

or conditions that would warrant the infliction of a

heavier sentence. In fact there was one less count.

Where it is manifest that the sentence imposed is ex-

cessive, the Appellate Court may, in the exercise of its

statutory power to correct errors in the judgment ap-

pealed from, reduce or modify the same.

Bates V. United States, 10 Fed. 92.

It might here be pointed out that the sentence imposed

in this action is probably one of the severest ever meted

out. It should also be pointed out that Counts Two and

Four arose out of the same transaction and Counts Three

and Five arose out of the same transaction. There is

nothing in the record to show that a greater penalty

should have been imposed than in the first trial.

Where it appears from the evidence that the sentence

imposed is excessive or visits too severe a punishment,

the Appellate Court may, in the exercise of its statutory

power to correct errors in the judgment appealed from,

reduce or modify the sentence.

3 Am. Jur, 689.

The second sentence in this action is so disproportionate

to the first sentence that it shocks one's sense of fairness

and justice. Such a sentence can serve only one pur-

pose. That is, to serve as a warning and to discourage

defendants in criminal actions from appealing. Certainly
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the defendant had a right to appeal. This is further

borne out by the fact that the prior conviction was re-

versed. We do not think that a person should be punished

solely for the reason that he has taken an appeal. Was

the defendant compelled to stand on the original convic-

tion which had been erroneously obtained, or suffer

greater penalties by appealing the erroneous conviction?

It is clear that the sentence was given because of passion

or prejudice, for no other reason appears in the record.

Conclusion.

For the foregoing reasons, we respectfully submit that

the judgment should be reversed, or in the event that the

judgment is affirmed, it should be modified to conform

to the sentence rendered upon the first trial.

Respectfully submitted,

Walter L. Gordon, Jr.,

Attorney for Appellant.
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Statement of the Case.

Appellant's statement of the case, as far as it goes, is

a fair summary. Inasmuch as the case is here on a rela-

tively short typewritten Reporter's Transcript, we will

not add to the record by giving a substitute Statement of

the Case.

Attention is invited that on the former trial, appellant

Brown took the stand, he elected not to testify in this

the re-trial.

At the former trial no effort was made by the defense to

impeach the credibility of the now deceased witness Frank

J. Stafford, although at the former trial one of the im-

peaching witnesses, i. e., Ben Ayers, admitted he had been

subpoenaed at the first trial [R. p. 220]^ but did not

^"R" refers to Reporter's Transcript of Proceedings.
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testify [R. pp. 222 and 224]. Witness Ayers had no

knowledge of the facts of this case, his testimony, if de-

sired, was only as to the credibility of the witness Stafford.

Appellant Brown made the last sale of narcotics on

March 13, 1953. The Narcotics Agents did not arrest

Brown until April 17, 1953 [R. p. 111]. An explana-

tion of the delay in the arrest was to permit a continuance

of the investigation because information was had that an-

other person, a Mr. Hollins was also involved in the sale

of narcotics [R. p. 112].

Statutes Involved.

Title 21 United States Code Section 174 provides as

follows

:

"Whoever fraudulently or knowingly imports or

brings any narcotic drug into the United States or

any territory under its control or jurisdiction, con-

trary to law, or receives, conceals, buys, sells, or in

any manner facilitates the transportation, conceal-

ment, or sale of any such narcotic drug after being

imported or brought in, knowing the same to have

been imported contrary to law, or conspires to com-

mit any of such acts in violations of the laws of the

United States, shall be fined not more than $2,000

and imprisoned not less than two or more than five

years. For a second offense, the offender shall be

fined not more than $2,000 and imprisoned not less

than five or more than ten years. For a third or

subsequent offense, the offender shall be fined not

more than $2,000 and imprisoned not less than ten

or more than twenty years. Upon conviction for a

second or subsequent offense, the imposition or exe-

cution of sentence shall not be suspended and proba-



tion shall not be granted. For the purpose of this

subdivision, an offender shall be considered a second

or subsequent offender, as the case may be, if he

previously has been convicted of any offense the

penalty for which is provided in this subdivision or

in section 2557 (b) (1) of Title 26, or if he prev-

iously has been convicted of any offense the penalty

for which was provided in section 9, chapter 1, of

the Act of December 17, 1914 (38 Stat. 789), as

amended; sections 171, 173 and 174-177 of this title;

section 12, chapter 553, of this Act of August 2,

1937 (50 Stat. 556), as amended; or sections 2557

(b) (1) or 2596 of Title 26. After conviction,

but prior to pronouncement of sentence the court shall

be advised by the United States attorney whether the

conviction is the offender's first or a subsequent

offense. If it is not a first offense, the United States

attorney shall file an information setting forth the

prior convictions. The offender shall have the oppor-

tunity in open court to affirm or deny that he is

identical with the person previously convicted. If

he denies the identity, sentence shall be postponed for

such time as to permit a trial before a jury on the

sole issue of the offender's identity with the person

previously convicted. If the offender is found by the

jury to be the person previously convicted, or if he

acknowledges that he is such person, he shall be

sentenced as prescribed in this subdivision.

Whenever on trial for a violation of this sub-

division the defendant is shown to have or to have

had possession of the norcotic drug, such possession

shall be deemed sufffcicnt evidence to authorize con-

viction unless the defendant explains the possession

to the satisfaction of the jury. * * *"
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ARGUMENT.

I.

No Error Was Committed by the Court in Refusing

to Dismiss the Indictment.

The substantive counts of which the appellant was con-

victed, i. e., counts 2 through 5, inclusive, substantially fol-

lowed the language of the statute (21 U. S. C. Sec. 174)

and are substantially in the language of like indictments

that have been sustained under this and similar charges.

Count Two is the sale of March 4, 1953. [See Clk. Tr.

pp. 4 through 5 for the counts involved in this appeal.

Count Four is the "receive, conceal and facilitate the

transportation" of the same heroin as set forth in count

two.

Count Three is the sale of March 13, 1953, whereas

Count Five is the concealment, etc. of the same heroin

described in Count Three.

There is no merit to appellant's tenuous argument to

the effect that the indictment should have directly alleged

that the narcotic drug was "imported contrary to law".

The equivalent of such an allegation is fully set forth in

each count of the indictment, it reads :
".

. . which said

heroin, as the defendants then and there well knew, had

been imported into the United States of America con-

trary to law, in violation of United States Code, Title 21,

Section 174." [Clk. Tr. p. 4.]'

We agree with appellant, as stated on page 8 of his

Opening Brief that a "sale" is a "separate offense," and

punishable separately to the offense of receiving and con-

2"
Clk. Tr." refers to the Clerk's Transcript of Record.
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cealing the heroin. Obviously, one could hardly transport,

or aid and assist in transporting- a narcotic drug- without

first receiving it by actual or constructive possession, and

such reasoning is equally true for the receipt or conceal-

ment of the forbidden drug. It, therefore, seems logical

that a sale is a distinct offense, whereas the receiving,

concealing and transportation are so logically interwoven

that such acts constitute but one offense and are properly

an offense distinct to themselves and apart from a sale.

If such is not true, then surely some effort to ask for an

election as to the charge of receiving, concealing or trans-

portation should have been urged, none was.

An indictment that w-as held sufficient, and one that

employed language strikingly similar to the instant indict-

ment is to be noted in the case of:

Parmagini v. United States, 42 F. 2d 721 (C.

A. 9, 1930), cert. den. 283 U. S. 818.

In the Parmagini case it was also stated (p. 724)

:

''Under this law concealment and sale are distinct

offenses, and therefore each act is punishable, al-

though both occur in connection with a single trans-

action" (citing authorities).

An additional authority of this Court of Appeals sus-

taining the sufficiency of such an indictment as here chal-

lenged is Pon Wing Qiiong v. United States, 111 F. 2d

751 (C. A. 9, 1940), for on page 735 of the Pon

Wing case, the same objection as now urged was con-

sidered :

''But there is a further objection that, 'the second

count fails to allege directly any knc^wledge on the

part of said defendants * * * that said opium had

been imported into the United States contrary to



law', claiming that the phrase 'as said defendants

then and there knew' is but a recital. There is no

question but that in some instances this phrase would

be held as a recital and not a sufficient allegation of

fact, but we hold that this does not obtain in our

case. The applicable part of the count is as follows:

'That at the time and place mentioned in the first

count, in said Division and District, said defendants

fraudulently and knowingly did facilitate the trans-

portation of said lot of smoking opium, in quantity

particularly described as 250 five tael cans contain-

ing approximately 1,665 ounces of smoking opium;

and the said smoking opium had been imported into

the United States of America contrary to law, as said

defendants then and there knew/ (Italics supplied.)"

For additional authorities sustaining the sufficiency of

indictments brought under kindred statutes dealing with

narcotics see:

Rosenberg v. United States, 13 F. 2d 369 (C. A.

9, 1926);

Foster v. United States, 11 F. 2d 100 (C. A. 9,

1926);

Wong Lung Sing v. United States, 3 F. 2d 780

(C. A. 9, 1925).

Since the adoption of the New Rules, that is, the Fed-

eral Rules of Criminal Procedure, namely, Rule 7(c), it

may well be said that virtually all of the cases that have

construed the sufficiency of an indictment have established

a premise or rule that: The modern practice of the Fed-

eral Courts is to consider the adequacy of indictments on

the basis of practical as opposed to technical consideration.
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As an illustration we refer to a relatively recent case

of this Circuit Court, United States v. Bickford, 168 F.

2d 26 (C A. 9, 1948). In the Bickford case the Dis-

trict Court had held a perjury indictment to be insuffi-

cient in that it did not directly aver that the officer admin-

istering the oath had competent authority to administer

same. In reversing the District Court's holding and in

declaring the indictment to be sufficient this Circuit com-

mented that the Criminal Rules were designed to simpli-

fy existing procedure and to eliminate outmoded techni-

calities of centuries gone by. The court discussed the pur-

pose of an indictment and in quoting from the often re-

ferred to case of Hagner v. United States, said

:

"As observed in Hagner v. United States, supra,

at page 433 of 285 U. S., at page 420 of S. Ct., 'it

is enough that the necessary facts appear in any form,

or by fair construction can be found within the terms

of the indictment."

Without belaboring the point that the courts have be-

come more liberal since the adoption of the New Rules

effective March 21, 1946, we do, in passing, refer to a few

more authorities to such effect. In a case tried in this

district, namely. United States v. Ochoa, 167 F. 2d 341

(C. A. 9, 1948), where the death penalty was enacted,

the Court of Appeals held that the omission in a murder

charge of the phrase ''with malice aforethought," as was

provided in the statutory definition of murder ( 18 U. S. C.

452), was not bad. The court pointed out that the indict-

ment in the Ochoa case was modeled after Form No. 1 in

the Appendix to the Federal Rules of Criminal Procedure.

The Ninth Circuit has repeatedly reaffirmed a liberal

interpretation in construing indictments. See, McCoy v.

United States, 169 F. 2d 776 (C. A. 9), in which case



the court pointed out that every particular relating to the

charge is not required to be set out in the indictment.

To like effect:

Flynn v. United States, 172 F. 2d 12 (C. A. 9,

1949).

A failure to allege that the alleged false statements were

material, or to state to what person or agency or official

of the United States, the false writing was submitted

was not a basis for a motion to dismiss an indictment.

United States v. Varano, et al., 113 Fed. Supp.

867, D. C. Pa.).

An omission of a formal conclusion that the offenses

charged were committed against the United States is not

error.

United States v. Gicinto, 114 Fed. Supp. 204 (W.
D. Mo., 1953).

11.

The Evidence Was Amply Sufficient to Sustain the

Conviction.

As the case comes before this Court, the sole issue relat-

ing to the sufficiency of the proof is whether ''there was

some competent and substantial evidence before the jury

fairly tending to sustain the verdict." A verdict sup-

ported by sufficient evidence is binding on a reviewing court.

{United States v. Socony Vacuum Oil Co., Inc., 310 U.

S. 150, 254 (C. A. 7); Glasser v. United States, 315 U.

S. 60, 80 (C. A. 7) as follows:

"It is not for us to w^eigh the evidence or to deter-

mine the cerdibility of witnesses. The verdict of

a jury must be sustained if there is substantial evi-

dence, taking the view most favorable to the Gov-

ernment, to support it. United States v. Manton,



107 F. 2cl 834, 839, and cases cited. Participation in

a criminal conspiracy need not be proved by direct

evidence; a common purpose and plan may be inferred

from a 'development and a collocation of circum-

stances/ United States v. Manton, supra."

Ahrams v. United States, 250 U. S. 616, 619;

Orvis V. Higgins, 180 F. 2d 537, 539 (C. A. 2)

;

Stillman v. United States, 177 F. 2d 607 (C. A.

9);

McQuinn v. United States, 191 F. 2d 477 (C. A.

D. C);

Carlson v. United States, 187 F. 2d 366 (C. A.

10), cert. den. 341 U. S. 940.

We submit that the evidence which the jury believed

not only amply supports, but in fact compels the verdict

which the jury returned. The rule as stated in this circuit

is noted in Stillman v. United States, 177 F. 2d 607 at

p. 616:

".
. . The jury weighed the evidence and ac-

cepted it as true beyond a reasonable doubt, and

since it is supported by sufficient evidence, the ver-

dict binds us. Hemphill v. United States, 120 F.

2d 115 (C. A. 9), certiorari denied, 314 U. S.

627, 62 S. Ct. Ill, 86 L. Ed. 503; Henderson v.

United States, 143 F. 2d 681 (C. A. 9)."

The argument advanced by appellant overlooks the fact

that possession of the narcotics need not be personal and

actual but can be constructive. Furthermore, one who

aids or assists in the commission of a crime is equally

guilty and such principle of law was recognized by the

trial court in the instructions given
|
R. pp. 269-270]. The

Court gave the well recognized instruction : Tliere arc two

kinds of possession ''actual possession and constructive
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possession'' [R. p. 270] and that the possession may be

*'sole or joint/'

The court likewise read from the statute pertaining to

the aiding, abetting or procuring of the commission of a

crime, namely, from Title 18 U. S. C, Sec. 2 [R. pp. 257,

258].

It is to be noted that Count Two charged the sale of

forbidden heroin as of March 4, 1953. The evidence sup-

ports the conclusion that the appellant Brown received

$600 for this particular heroin from the witness Stafford

[R. p. 33] but that the delivery of the heroin was ac-

complished through "a, man standing on the corner seated

in another Cadillac". [R. p. 33]. It further is to the

effect "that he (Brown) told me this man that was the

party that wanted the heroin and for him to give it to me

when I came back." [R. p. 33]. This same ''man" is

referred to in the record on pages 34, 35, and during the

cross-examination on page 70. It is thus apparent that

the appellant Brown was operating through a confederate

who remained unidentified. Hence, not only did the sale,

as involved in Count Two, implicate Brown but likewise

the transportation as involved in Count Four of this same

narcotics clearly implicated appellant Brown, despite the

fact that Brown may not have actually had the exclusive

physical possession of the narcotics involved.

The second sale was accomplished on March 13, 1953,

and it involved the herein appellant Brown and another

defendant Albert HoUins. As to this second sale, the

same reasoning applies. It appears that the witness Staf-

ford paid to the appellant Brown $600, whereupon Brown

told "Al" (HoUins) and the witness Stafford to go sit

in the car; within a few minutes thereafter two girls

came along in an old grey Chevrolet and they handed a
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package to Brown [R. p. 46]. Thereafter, appellant

Brown walked to the car where ''Al" (Hollins) was sitting

and handed the package to '^Al" and told "Al"—^'to

give me two of the parcels." After which Hollins deliv-

ered two of the parcels to the witness Stafford [R. p. 47].

It is thus seen in this second transaction that Brown ac-

cepted the money; that he initially received the package

from the two girls and told ''Al" Hollins to turn over

two of the parcels to the witness Stafford. In other

words, Brown had not only consummated the sale but he

also had possession of the parcels that were ultimately

delivered to the witness Stafford.

This Court, in the case of Pon JVong Onong v. United

States, 111 F. 2d 751, p. 754 (C. A. 9, 1940), recognized

that one may be guilty who aids and abets by recognized

principles of law of constructive possession (pp. 756-757).

"Anything done to further the concealment by mis-

leading, or in any other manner avoiding the inspec-

tors from discovering the contents thereof would con-

stitute facilitating the concealment."

And, again in the same case on page 758

:

"Possession of the opium as that expression is com-

monly understood is in neither case a requisite of

guilt."

See also:

Borgfeldt v. United States, 67 F. 2d 967 (C. C. A.

1933).

In the Borgfeldt case the court specifically stated that

an instruction to the effect that the possession contem-

plated by the statute must be "personal and exclusive" was

not correct, and that the Government need not show that

the morphine was actually concealed by the defendant

(see p. 969).



—12—

Another narcotic case to the same effect

:

United States v. Cohen, 124 F. 2d 164 (C. C. A.

2d); cert. den. 315 U. S. 811 (Bernstein v.

United States).

In the Cohen case, four defendants were convicted of

conceaHng and facihtating concealment of morphine. The

Court stated, on page 165, as follows:

"The defendants were all convicted upon both

counts and each has appealed. Under the first stat-

ute we have quoted it was only necessary to show

possession of the narcotics to establish guilt and

under the second statute, making an abettor a prin-

cipal, it was not necessary that each of the defen-

dants should have had the narcotics, but only that

one or more of them had possession while the others

aided in the illicit transaction to which that posses-

sion was incidental. United States v. Hodorowicz,

7 Cir., 105 F. 2d 218, 220, certiorari denied, 308

U. S. 584, 60 S. Ct. 108, 84 L. Ed. 489; Vilson v.

United States, 9 Cir., 61 F. 2d 901."

An additional narcotic case is

:

Mullaney v. United States, 82 F. 2d 638 (C. C. A.

9th, 1936).

In the Mullaney case the Court, on page 642, discusses

a charge with relation to accomplice^, and points out that

by reason of 18 U. S. C. A. 550 (now 18 U. S. C, Sec.

2), the distinction between principals and accessories has

been abolished. On pages 642 and 643, in discussing in-

structions which are rather similar to the ones given in

the instant case, the Court pointed out, particularly on

page 642, that an instruction requiring that possession

must be "personal and exclusive," was not correct.



—la-

in.

No Misconduct Was Committed by the Assistant

United States Attorney.

Appellant contends that the Assistant United States At-

torney was guilty of prejudicial misconduct. This con-

tention pertains to an objection made to the offer of an

impeaching witness who was offered to impeach the then

deceased witness Frank Stafford. It should be observed

that at no time during the trial did appellant specifically

assign such alleged misconduct as error and no objections

were made to preserve the record. It is submitted that the

alleged misconduct is in fact not misconduct, but even

though it were, it is not in the category of being plain

error as is contemplated by Rule 52(b) of Federal Rules

of Criminal Procedure.

It is submitted that the record clearly establishes the

guilt of the appellant. This is not a case predicated upon

speculative, uncertain or weak evidence. If any miscon-

duct was perpetrated by the Assistant United States At-

torney that fact should have been called to the Court's

attention so that the error, if any, might be cured.

One should not remain silent and raise the matter for

the first time on appeal. The principle above announced

of an obligation of counsel to timely object is noted in

the following cases:

McQuaid v. United States, 198 F. 2d 987, 990,

(C. A. D. C), cert. den. 344 U. S. 929;

Alherty v. United States, 91 F. 2d 461, 464 (9th

Cir., 1937).

The Assistant who tried the case on behalf of the Gov-

ernment was well aware of the salutary ruling announced

in the excellent case of Berger v. United States, 295 U. S.

78 (1935). In the Berger case, the conduct of the repre-
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sentative of the Government was to put it mild, grossly

objectionable and was properly recognized by the Supreme

Court as being such. However, on page 89 of the Berger

case we find the following language:

"Moreover, we have not here a case where the mis-

conduct of the prosecuting attorney was slight or con-

fined to a single instance, but one where such miscon-

duct was pronounced and persistent, with a probable

cumulative effect upon the jury which cannot be dis-

regarded as inconsequential. A new trial must be

awarded.''

The objection imposed by the Assistant United States

Attorney, to the offer of evidence seeking to impeach the

credibility of the deceased witness Stafford upon the

ground that no effort had been made to impeach his testi-

mony during his life time, while not constituting a proper

objection to the offer of such impeaching testimony, can

still not be said to have been made in bad faith. Appel-

lant's (Brown's) counsel made no objection to such ob-

servation. In fact the observation was supported by the

previous record. However, such does not indicate that it

was made in bad faith. We have carefully reread the other

specific questions that have on pages 10 and 11 of Appel-

lant's Opening Brief been assigned as misconduct. Suf-

fice it to say that no objections were made to such ques-

tions.

At the trial. Brown was endeavoring to discredit, as

unreliable, the testimony of the then deceased witness

Stafford. As we have reread the cross-examination, it

would appear that the prosecutor unwittingly permitted

the impeaching witnesses to bolster the contention of

the defense of the possible unsavory repute of the wit-

ness Stafford, as such witnesses were quick to refer to
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specific facts that they felt supported their opinion that

the reputation of the deceased witness Stafford for truth-

fulness was bad.

The jury, apparently, concluded that the testimony of

the witness Stafford was not only believable, but was fully

corroborated by the testimony of the various Government

Agents.

It is rather unsual to note that the impeaching- witness

Ben Ayers conceded that he had been subpoenaed at the

first trial, but still did not testify [R. p. 220], and that

he was available for the first trial and was asked to be a

witness by appellant Brown's attorney but still did not

testify [R. pp. 222-224].

It is interesting to note that this court, as recently as

of September, 1954, affirmed a narcotic conviction where

this same witness Stafford also had made the heroin pur-

chases and where, in such case, the defendant urged that

Stafford was a disreputable character that should not be

believed. We refer to:

Henry v. United States, 215 F. 2d 639 (C. A. 9,

1954).

It should be recalled that the impeaching witnesses testi-

fied that the reputation of the deceased witness Stafford

for truth and honesty was bad. Obviously, in the dis-

cretion of the trial court, reasonable latitude should be

permitted upon cross-examination to show the witness'

knowledge or lack of same as to the reputation of the

person involved, as to his bias, or prejudice, as to whether

he or she is expressing his or her personal opinion or that

expressed by the community, the surroundings of the wit-

ness, and interest in the case, or that his testimony is in-

herently improbable. Even the going into collateral mat-
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ters is not improper where it bears a reasonably clear

relationship to the subject matter that the witness has

testified to. It is true no witness should be taunted, de-

graded, or unduly embarrassed, but such is not the case

here. The right of cross-examination is a matter of

right, to place a witness in his proper setting. This the

Supreme Court said in Alford v. United States, 282 U. S.

687.

"It is the essence of a fair trial that reasonable

latitude be given the cross-examiner, even though

he is unable to state to the court what facts a rea-

sonable cross-examination might develop. Prejudice

ensures from a denial of the opportunity to place the

witness in his proper setting and put the weight of

his testimony and his credibility to a test, without

which the jury cannot fairly appraise them . . ."

To like effect see:

United States v. Edmonds, 63 Fed. Supp. 968 (D.

C. Dist. Col., 1946), at page 973.

An illustration of where alleged improper cross-exami-

nation was held to not be error is the case of United States

V, Weiss, 103 R 2d 348 (2d Cir., 1939), at pp. 354, 355.

The Supreme Court in the case of Michelson v. United

States, 335 U. S. 469, in an Encyclopedic Opinion written

by the late Justice Jackson points out the latitude that

is permitted in cross-examining a character witness who

endeavored to bolster the character or reputation of a

defendant. If this be good law, which it appears to be,

certainly similar latitude should be allowed in cross-exam-

ining an impeaching witness.
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An excellent discussion of the extent that should be

allowed in cross-examination is noted in the case of United

States V. Lawinski, 195 F. 2d 1 (C. A. 7, 1952), at page 7:

"The rule in federal courts governing the proper

scope of cross-examination has never been more
simply stated than by Mr. Justice Story in Philadel-

phia & T. Ry. Co. V. Stimpson, 14 Pet. 448, 10

L. Ed. 535; in these words: 'A party has no right

to cross-examine any witness except as to facts and

circumstances connected with the matters stated in his

direct examination.' . . .

"Legal history has proved that the rule is conducive

'to the systematic and orderly trial of causes.' 5

Jones on Evidence 4579. However, a well known
exception to the rule is recognized, and that is that

collateral matters may be gone into on cross-exam-

ination to a limited extent for the purpose of testing

the witness' credibility. Thus, inquiries may properly

be directed to the witness' interest, his motives, his

prejudices or hostilities, his means for obtaining

knowledge of the fact, his power of memory, his way
of life, his associations and to any pertinent circum-

stances affecting his credibility. Within this excep-

tion also lie certain methods of impeachment, such

as his statements contrary to his direct testimony,

and convictions for crime.

"These relaxations of the general rule governing

the proper scope of cross-examination, however, obvi-

ously cannot be defined with certainty to fit all occa-

sions; their extent and limitations will depend upon

the particular facts and circumstances of the case

on trial. Generally, therefore, it is recognized that

determination of where those limitations lie is within

the sound discretion of the trial court. It is for

the presiding judge to exercise a wise discretion in
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determining whether, considering the examination in

chief, it is fit and proper that the questions presented

be permitted or excluded. Storm v. U. S., 94 U. S.

76, 24 L. Ed. 42 . . r

As we have heretofore stated, to preserve a matter

on appeal, even as to improper cross-examination, an ob-

jection should have been made so as to accord the Court

a chance to correct the error.

Salerno v. United States, 61 F. 2d 419, 424 (C. A.

8th, 1932);

Panzich v. United States, 65 F. 2d 550, 552 (C.

A. 9th, 1933).

We refer to an often quoted case of the Supreme Court

covering the subject matter of failing to object to alleged

impropriety.

United States v. Socony Vacuum Oil Company^
310 U. S. 150.

Wherein the Supreme Court reversed the action of the

Appellate Court and sustained the conviction of the Dis-

trict Court. There is a rather full treatment of this propo-

sition of law commencing at page 237 to and including

page 243, as we quote:

Pages 238-239:

"In the first place, counsel for the defense cannot

as a rule remain silent, interpose no objections, and

after a verdict has been returned seize for the first

time on the point that the comments to the jury

were improper and prejudicial. See Crumpton v.

United States, 138 U. S. 361, 364."
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Page 243

:

''As stated in Dunlop v. United States, 165 U. S.

486; 498, 'If every remark made by counsel outside

of the testimony were ground for a reversal com-

paratively few verdicts would stand.'
"

It is well settled in this Circuit that exception to argu-

ment of counsel without more, does not raise a question

of law. We cite the case of

:

McDonoiigh, et al. v. United States, 299 Fed. 30

(9th Cir., pp. 38-39).

The Courts have generally held that where no objec-

tion w^as made to remarks made by the prosecutor in his

closing arguments the question of the impropriety of such

remarks has not been preserved for review.

Alleji V. United States, 192 F. 2d 570 (C. A. 5,

1951).

To like effect

:

Heald v. United States, 175 F. 2d 878, 882 (C. A.

10th, 1949)

;

Vendetti v. United States, 45 F. 2d 543 (C. A. 9th,

1930)

;

Pacman v. United States, 144 F. 2d 562 (C. A.

9th, 1944),
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IV.

There Was No Error Committed in Any of the

Instructions.

On page 12 of Appellant's Opening Brief a portion of

the Court's instruction is set forth and urged as being

erroneous. As stated, only a portion of the instruction

has been set forth. To get a proper conception of this

phase of the charge one should read the entire instruc-

tion upon this subject, which is reflected on page 258

of the Reporter's Typewritten Transcript where the Court

gave the instruction pertaining to causing, aiding, and

abetting, etc., as is provided for by 18 U. S. C, Section

2, and the remainder of the instruction given on this

subject.

It should be noted that counsel made no objection to the

instructions given [R. p. 277]. In fact, prior to giving

the instructions, when the Court specifically asked if there

were any suggestions or objections to the proposed instruc-

tions, counsel repHed:

"Mr. Gordon: No, Your Honor, there is none."

[R. p. 250.]

And, later stated that he was satisfied with the instruc-

tions the Court proposed to give [R. p. 250].

Pursuant to Rule 30 of the Federal Rules of Criminal

Procedure error cannot be assigned unless an objection

has been made. Late Opinions enunciating the rule that

normally speaking an objection should be urged at the

trial, and the grounds stated as to the instructions pro-

posed, or to the fact that such instructions omit essential



—21—

elements and in the absence thereof no preservation of

error is had for the reviewing court, are the following:

Kohey v. United States, 208 F. 2d 583, p. 588

(C. A. 9th, 1953);

Enrique^ v. United States, 188 F. 2d 313, p. 316

(C. A. 9th, 1951);

Cosenza v. United States, 195 F. 2d 177 (C. A.

9th, 1952).

V.

The Sentence, While Severe, Was Not Arbitrary and

Was Within the Limits Provided For By Law.

It is true that the Court imposed the maximum sentence

on each count. The record reveals that this is an ad-

mitted second conviction of the defendant for similar

such narcotic offense [R. pp. 292-293]. The statute per-

mits the maximum of ten years on each count for a sec-

ond offender. Congress and other legislative bodies have

of late seen fit to increase the punishment of those deal-

ing in illicit drugs.

A sentence of a defendant in a narcotic case, to a total

of 52 years, while severe is neither cruel nor unusual in

a constitutional sense, but is in kind that which is usually

visited by law, and since it does not exceed that permitted

by statute the Appellate Court is without power to relieve

from such sentence.

Ginsberg v. United States, 96 F. 2d 433, p. 437 f C.

A. 5th, 1938).
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A sentence within the Hmits of an appHcable statute will

not be reviewed by a Court of Appeals.

Smith V. United States, 214 F. 2d 305, 311 (C. A.

6th, 1954).

A sentence of a second offender on a federal narcotic

charge, within the limits allowed by statute may not be

modified by the Court of Appeals.

United States v. Kapsalis, 214 F. 2d 677, 683-684

(C. A. 7th, 1954).

That such a sentence, or separate sales of narcotics

constituted distinct offenses is well settled.

King V. United States, 214 F. 2d 713 (C. A. 10th,

1954).

That the various counts involved here contain a differ-

ent element to each other and necessitated proof of a fact

not essential to the other is fully settled; such being so

a consecutive sentence could lawfully be imposed on each

separate count.

United States v. Hardgrove, 214 F. 2d 673 (C.

A. 7th, 1954).

A District Court imposing a sentence authorized by

law commits no error, and the Appellate Court should not

concern itself with such sentence.

Holmes v. United States, 134 F. 2d 125, p. 135 (C.

A. 8th, 1943), cert. den. 319 U. S. 776.

To like effect:

Kawakita v. United States, 190 F. 2d 506 (C. A.

9th, 1951), affirmed 343 U. S. 717, p. 745 (a sen-

tence of death for treason)
;

United States v. Sorcey, 151 F. 2d 899, p. 902 (C.

A. 7th, 1945);
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United States v. Rosenberg, 195 F. 2d 583, p. 603

(C. A. 2d), cert. den. 344 U. S. 838;

Cosenza v. United States, 195 F. 2d 177, 178 (C.

A. 9th, 1952).

A "harsh" sentence based upon the contention of "war

hysteria" does not justify setting aside the discretion im-

posed in the trial court.

Shaw V. United States, 151 F. 2d 967, p. 971 (C.

A. 6th, 1945).

Conclusion.

It is respectfully submitted that the Judgment should

be affirmed and in nowise modified.

Respectfully submitted.

LaughLIN E. Waters,

United States Attorney,

Louis Lee Abbott,

Chief, Criminal Division,

Assistant U. S. Attorney,

Norman W. Neukom,

Assistant U. S. Attorney,

Attorneys for Appellee.
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No. 14543

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

James Boyd Brown,

Appellant,

vs.

United States of America,

Appellee.

On Appeal From the United States District Court for the

Southern District of California, Central Division.

APPELLANT'S REPLY BRIEF.

Error in Failing to Dismiss Indictment.

It is the contention of Appellant that the indictment

failed to state a public offense and should therefore have

been dismissed.

Count Two charges that defendant did, after impor-

tation, knowingly and unlawfully sell to Frank Stafford

a certain narcotic drug, which said heroin, as the defen-

dant then and there well knew, had been imported into

the United States of America contrary to law.
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Counts Three, Four and Five charge in similar lan-

guage Title 21, United States Code Sec. 174 reads in

part as follows:

'Whoever fraudulently or knovuingly imports or

brings any narcotic drug into the United States . . .

contrary to law, or receives, conceals, buys, sells or

in any manner facilitates the transportation, conceal-

ment or sale of any such narcotic drug after being

imported or brought in, knowing the same to have

been imported contrary to law, etc.'' (Emphasized.)

This statute requires, not only that the narcotic had

been illegally imported into this country contrary to law,

but also stipulates a further provision that the importa-

tion must be knowingly or fraudidently imported contrary

to law.

In the present indictment, there should be an allega-

tion that James Boyd Brown did sell or facilitate the

transportation of a narcotic which;

1. Had been knowingly or fraudulently imported into

the United States; and,

2. That said defendant knew that said narcotic had

been knowingly and fraudulently imported into this coun-

try contrary to law.

The indictment in the instant case fails to allege that

the narcotic was knowingly or fraudulently imported con-

trary to law.

It might here be pointed out that the indictment charges

that the defendant did, after importation, knowingly and

unlawfully sell etc. The indictment is devoid of any

allegation that the narcotic was knowingly or fraudidently

imported. This is a necessary ingredient of the ollense.

i
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If the narcotics were not knowingly or fraudulently im-

ported, then no effense has been committed. That is,

if the narcotics were not knowingly or fraudulently im-

ported. The mere fact that it is alleged that defendant

knowingly and unlawfully sold the narcotics, knowing

them to have been imported "contrary to law" is not suffi-

cient. In other w^ords, the narcotics could have been

imported "contrary to law" and not "knowingly or fraudu-

lently imported contrary to law." The statute refers to

such narcotic drug, meaning one that has been knowingly

and fraudulently imported.

The presumption that narcotics drugs found in the

United States have been imported contrary to law is

rebuttable and covers a necessary element of the crime,

and hence illegal importation must be alleged in indict-

ment.

Pon Wing Quong v. United States, 111 Fed. 2d

751.

With respects to the other points involved Appellant will

argue the same at the time set for the oral argument.

Respectfully submitted,

Walter L. Gordon, Jr.,

Attorney for Appellant.
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CECIL REGINALD JAY,
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JOHN P. BOYD, District Director,
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UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,

NORTHERN DIVISION

HONORABLE WILLIAM
J.
LINDBERG, Judge

BRIEF DF APPELLEE

JURISDICTIONAL STATEMENT

Jurisdiction of the District Court is conferred

by Section 2241, Title 28, U.S.C. and on this Court by

Section 2253, Title 28, U.S.C.

STATUTE INVOLVED

The statute involved is Section 244 of the Im-

migration and Nationality Act of 1952, Title 8, U.S.C.



1254, 66 Stat. 214. This statute is set forth in per-

tinent detail on page 3 of appellant's brief.

REGULATION INVOLVED

Title 8 C.F.R. Sec. 244.3, in pertinent part, is as

follows

:

In the case of an alien qualified for suspension

of deportation under Sec. 244 * * * the deter-

mination as to whether the application for sus-

pension of deportation shall be granted or denied
* * * may be predicated upon confidential infor-

mation without the disclosure thereof to the ap-

plicant, if in the opinion of the officer or the

Board making the determination the disclosure

of such information would be prejudicial to the

public interest, safety, or security.

STATEMENT OF THE CASE

\Appellant, a native of England, last entered the

United States in 1921. In 1949 he was arrested for

deportation and during the course of deportation hear-

ings in December, 1950, the Government charged that

appellant was deportable by virtue of Section 22 of

the newly enacted Internal Security Act of 1950,

which provides for the deportation of aliens who

since such entry, have become members of the Com-

munist Party of the United States. At this hearing

appellant admitted membership during the period

from 1935 to 1940. On April 16, 1951 he was found
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deportable and the Board of Immigration Appeals

affirmed on December 5, 1952.

A petition for a writ of habeas corpus, attacking

the deportation order was denied by the District Court,

March 10, 1953. Thereafter appellant applied for a

suspension of deportation under 8 U.S.C.A. 1254 (a)

(5). After hearing, appellant was found statutorily

eligible, however the hearing officer exercising his

discretionary power under the statute denied ap-

pellant's application, stating in part, ''However, after

considering confidential information relating to the

respondent as provided for under 8 C.F.R. 244.3, it

is concluded that the respondent's case does not war-

rant favorable action and that his application for sus-

pension of deportation be denied."

On April 9, 1954 appellant's appeal to the Board

of Immigration Appeals was dismissed, and on July

14, 1954 the District Court denied appellant's petition

and application for writ of habeas corpus attacking

the denial of discretionary relief. Appellant has ap-

pealed from that order to this court.

QUESTIONS PRESENTED

Is Congress foreclosed from deporting an alien

on statutory grounds adopted subsequent to his entry?
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II

When an official, exercising the statutory dis-

cretion to suspend deportation, utilizes confidential

information must he make a finding of its nature in

exactly the terms of the applicable regulation?

SUMMARY OF ARGUMENT

Appellant argues that he cannot be constitu-

tionally deported for a reason or on grounds which

were not a condition of his entry. This is not a new

argument and has been rejected by the Supreme Court

in a long line of decisions beginning with the Chinese

Exclusion Case, 130 U.S. 581 and continuing to the

recent case of Galvan v. Press, 347 U.S. 522. Appellee

is content to rest this portion of the argument on that

line of cases.

The remainder of appellant's brief treats of the

alleged denials of due process implicit in the handling

of confidential information by the special inquiry of-

ficer and the Board of Immigration Appeals, in con-

nection with the refusal of appellant's application for

discretionary relief. It is charged specifically that the

so-called confidential information is not confidential

in nature ; and further, that even if it is confidential,

that no recital of the fact that its disclosure would be

prejudicial to the public interest, safety or security

was made.

I



It is well settled that the Attorney General or his

representative may consider confidential information

in the exercise of his discretion to suspend deportation.

Title 8 C.F.R. 244,3 was designed to establish a basis

for the use of confidential information by the dele-

gatee. In the present proceedings the regulation was

followed in detail by the special inquiiy officer in-

asmuch as he specifically incorporated the regulation

by reference.

Appellants attempt to prove below that the in-

formation was not confidential was an impossible task

because only by the wildest speculation could appellant

hope to define what could not even be revealed to the

Court.

Perhaps it is harsh to suggest that appellant

could not be injured or prejudiced even assuming the

truth of his alleged requirement that an exact find-

ing was necessary; however, the plain truth is that

the Court, much less the appellant cannot have the

privilege of considering information found confiden-

tial by officials of the executive branch.

Basic, however, to all arguments concerning the

administration of discretionary relief, is the necessary

consideration of the nature of the relief requested. The

alien has been found deportable in a separate pro-

ceeding, and is now asking for an act of grace which



will be granted or withheld according to the consid-

ered opinion of the delegatee. Clearly a court ought

not to interfere in the absence of obvious unfairness.

ARGUMENT
I

May the appellant be deported for a cause which

was not made a condition at the time of his entry

into the United States?

The appellant contends deportation under such

circumstances is without constitutional sanction ; that

the question has never been clearly analyzed by the

Supreme Court; that it has been assumed that the

power to provide for the removal of aliens is a broad

general power arising out of sovereignty. The ap-

pellant's theory has its origin in the dissenting opinion

of Mr. Justice Brewer in Fong Yue Ting v. The United

States, 149 U.S. 698, 732, 737 (1892). A majority of

the court rejected the doctrine approved by Mr. Justice

Brewer, and the Supreme Court in an unbroken chain

of decisions from that time until the present has re-

jected any attempt to place a limitation upon the sov-

ereign in dealing with aliens. The plenary power of

Congress has been time and again sustained by the

Supreme Court.

Harisiades v. Shaughnessy, 342 U.S. 580, 72 S.Ct.
511, 96 L.Ed., 586.
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Mr. Justice Jackson dissenting in Shaughnessy v.

The United States, 345 U.S. 206, 222, 73 S.Ct. 634, 97

L.Ed discussing substantive due process, at

page 222, stated :

'*Due process does not invest any alien with a
right to enter the United States, nor confer on
those admitted the right to remain against the na-
tional will. Nothing in the Constitution requires
admission or sufferance of aliens hostile to our
scheme of government.''

More recently in Galvan v. Press, 347 U.S. 522,

74 S.Ct. 737, 98 L.Ed. 911, the plenary power of Con-

gress was again reviewed by the Supreme Court, two

members dissenting. Mr. Justice Frankfurter, speak-

ing for the majority, said:

"As to the extent of the power of Congress
under review, there is not merely 'a page of his-

tory,' New York Trust Co, v, Eisner, 256 U.S.

345, 349 but a whole volume. Policies pertaining
to the entry of aliens and their right to remain
here are peculiarly concerned with the political

conduct of government. In the enforcement of

these policies, the Executive Branch of the Gov-
ernment must respect the procedural safeguards
of due process. The Japanese Immigrant Case,

189 U.S. 86, 101; Wong Yang Sung v. McGrath,
339 U.S. 33, 49. But that the formulation of these

policies is entrusted exclusively to Congress has

become about as firmly embedded in the legisla-

tive and judicial tissues of our body politic as any
aspect of our government."

The wisdom of this conclusion is obvious as to hold

otherwise would limit the sovereign power of the Unit-
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ed States to deal with aliens in our midst who are

dedicated in the destruction of our form of govern-

ment.

II

Was the appellant denied procedural due process

of law?

The appellant asserts that he was denied pro-

cedural due process of law because the special inquiry

officer and the Board of Immigration Appeals did not

expressly state in writing that they found the confi-

dential information upon which they relied to deny

discretionary relief to be of such a nature that dis-

closure would be projudicial to the public interest,

safety, or security. It is the position of the government

that the special inquiry officer and the Board of Im-

migration Appeals each found and were of the opinion

that the confidential information, if disclosed, would

be prejudicial to the public interest, safety, or security,

and that they did so in a manner consistent with the

statute, regulations, and the requirements of the pro-

cedural due process. The area of controversy seems

to be limited to the manner in which the special inquiry

officer and the Board of Immigration Appeals mani-

fested its opinion in this respect. The statute is silent

concerning any finding which the appellant asserts

due process requires, providing merely,
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"As hereinafter prescribed in this section, the

Attorney General may in his discretion suspend

deportation * * */' Section 244(a), Immigration
and Nationality Act of 1952, 66 Stat. 214 (8

U.S.C.A. 1254).

The regulations do not provide for any finding

that the disclosure of such information would be

prejudicial to the public interest in the sense that the

appellant asserts (8 C.F.R. 244.3, and 17 F.R. 11517

of December 19, 1952), but merely provides that con-

fidential information does not have to be disclosed

where the officer or the Board is of the opinion

that it would be prejudicial to the public interest,

safety, or security. The District Court found, as a

matter of law, that this regulation should not be con-

strued to impose implied conditions or restrictions

upon the Board or the special inquiry officer (Record,

p. 18). Both the special inquiry officer and the Board

indicated in their written opinions that they were

relying on confidential information, the nature of

which was described by the above regulation. The

special inquiry officer, in his opinion, stated specifi-

cally that he was denying suspension,

''After considering confidential information re-

lating to the respondent, as provided for under

8 C.F.R. 244.3.'^ (Record 16).
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The Board of Immigration Appeals, after re-

viewing the record of hearing, and the decision of the

special inquiry officer, stated

:

''Upon a full consideration of the evidence of

record and in light of the confidential informa-

tion available, it is concluded that the alien is not

entitled to discretionary relief." (R. 17).

It is plain that the hearing officer did form an

opinion that the nature of the confidential informa-

tion v^as such that disclosure v^ould be prejudicial to

the public interest. The word "finding'' is not used

in the regulation. Therefore, the failure to use the

specific language, in the opinion of the hearing of-

ficer, could not be regarded as a violation of the

regulation.

i
Where the hearing officer stated that he is acting

pursuant to such regulation, requiring the exer-

cise of his judgment and the formulation of his

opinion, it is presumed that he is performing his

duties in accordance with the regulation in the ab-

sence of a contrary showing.

Cunard SS. Co. v. Elting, 97 F. 2d 373, CCA.
2-1938 (18 A.L.R. 2d625).

When the Board of Immigration Appeals adopted this

opinion, it is presumed that they were acting in the

same manner.
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The finding such as the appellant claims should

have been made in order to satisfy the requirements

of due process would not have contributed to the essen-

tial fairness of the hearing because, regardless of what

language might have been used in order to indicate

compliance with the regulation, the appellant still

would have been foreclosed from further inquiry be-

cause of the confidential nature of the information.

The appellant does not contend that he was denied

due process because such confidential information was

used. Further, whether or not the confidential infor-

mation was of such a nature as to be prejudicial to

the public interest was not a matter which was the

subject of adjudication in the sense that a finding was

required to be made after definite issues of law and

fact had been tried at a hearing (Dolenz v, Shaugh-

nessy, 206 F. 2d 392), it was a collateral matter con-

cerned primarily with the exercise of discretion and

not within the broad general rule prohibiting the con-

sideration of matters outside the record 18 A.L.R. 2d

571, 586, Sec. 14.

Judge Learned Hand considering a similar ques-

tion in U, S. ex rel Kaloudis v, Shaughnessy, 180 F.

2d, 489, C.A. 2, 1950. In this case the Board refused

to grant suspension because the alien was a member of

an organization appearing on the proscribed list is-

sued by the Attorney General, The International
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Workers Order. The alien contended that unless he

was granted a hearing to determine whether the At-

torney General had adequate grounds for proscribing

the organization, he would be denied due process of law.

The court held that the alien had no constitutional

right to such a hearing and that any legally pro-

tected interest he had, had been forfeited by due pro-

cess of law, reasoning that the only legally protective

interest or right he had related to the hearing to de-

termine deportability and the hearing to determine

eligibility under the statute for suspension of depor-

tation. More recently, in United States v. Mackeyy

210 F. 2d 160, C.A. 2, 1954, Cert den., 347 U.S. 967,

74 S.Ct. 778, 98 L.Ed the Second Circuit

amplified this distinction between the use of confiden-

tial information in determining statutory eligibility

for suspension and the use of such information for its

bearing on the formulation of a discretionary decision.

The Second Circuit here follows the Kaloudis case

where Judge Hand pointed out that the power of the

Attorney General to suspend deportation was a dis-

pensing power, a matter of grace over which the

courts had no review, and that the alien had no legally

protected right to a hearing as to the adequacy of the

Attorney General's reasons for denying suspension

in the exercise of discretion.
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CONCLUSION

For the foregoing reasons it is respectfully urged

that the decision of the court below be affirmed.

CHARLES P. MORIARTY
United States Attorney

F. N. CUSHMAN
Assistant United States Attorney

JOHN W. KEANE
Attorney, Immigration and

Naturalization Service
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District Court of the United States in and for the

Southern District of California, Central Divi-

sion

No. 16866 PH

V. E. STANARD, Individually and dA>/a MALE
MERCHANDISE MART,

Plaintiff,

vs.

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, and DOE I

Through DOE X,

Defendants.

COMPLAINT FOR INJUNCTION
AND DECLARATORY RELIEF

Comes Now the Plaintiff and Complains of De-

fendants and Each of Them and for First Cause

of Action Alleges:

I.

That this action arises under 39 United States

Code, Sections 255 and 259A; 28 United States Code,

Sections 2201 and 2202 ; 5 United States Code, Sec-

tions 1001, et seq., and Articles I, IV, V, VI, VII

and VIII of Amendments to the Constitution of the

United States.

II.

That at all times herein mentioned defendant,

Otto K. Olesen, was and is the duly appointed,

qualified and acting Postmaster of the City of Los

Angeles, State of California. [2*] That in his ca-

•Page numbering appearing at foot of page of original Certified

Transcript of Record.



4 Otto K. Olesen, etc,

pacity as Postmaster lie is charged with the duties

of administrating and managing the United States

Post Office in and for said City, and is in charge of

and responsible for the receipt and distribution of

material sent through the United States mails for

delivery in and from said City.

III.

That the defendants, Doe I through Doe X, are

sued herein under a fictitious name for the reason

that their true names and capacities are unknown

to plaintiff at this time.

IV.

That plaintiff, V. E. Stanard, has heretofore been

engaged in the business of distributing and selling

through the mail certain publications, pin-up pictures

and novelties under the firm name and style of Male

Merchandise Mart. That plaintiff has duly pub-

lished and recorded with the office of the County

Clerk of the County of Los Angeles, State of Cali-

fornia, a Certificate of fictitious firm name in ac-

cordance with the provisions Section 2466 of the

Civil Code of the State of California.

V.

That on March 1, 1954, the Solicitor for the Post

Office Department issued a complaint against plain-

tiff charging that she was carrying on, by means of

the Post Office, a scheme for obtaining money for

articles of obscene character.

VI.

Plaintiff answered the complaint and denied the

charge; a hearing was held in Washington; pro-
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posed findings of fact and conclusions of law were

submitted by the plaintiff and the Solicitor of the

Post Office Department.

VII.

On April 30, 1954, the Hearing Examiner filed his

initial [3] decision and found that plaintiff was

selling or attempting to sell obscene books, motion

pictures, playing cards and the other items men-

tioned in the complaint. A copy of this decision is

attached hereto as Exhibit '^A," and by this refer-

ence incorporated herein.

VIII.

That none of the books, motion picture films, play-

ing cards, color slides or other items described in

the complaint were offered in evidence and the

Hearing Examiner reached his conclusion that they

were obscene without having seen the said material.

IX.

That subsequent to the issuance of the initial de-

cision of the Hearing Examiner, plaintiff filed her

appeal from the initial decision and her exceptions.

X.

That on June 11, 1954, the Solicitor filed his ])rief

in opposition to plaintiff and on the same day the

Deputy Postmaster General, Charles R. Hook, Jr.,

issued the decision affirming and adopting the in-

itial decision of the Hearing Examiner. On the same

day the Deputy Postmaster General issued an order

addressed to defendant. Otto E. Olesen, directing

him to return to the sender all mail matter ad-
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dressed to plaintiff with the word ^^ unlawful" writ-

ten or stamped on the outside thereof.

XI.

That none of the materials sold or offered for

sale by plaintiff is obscene, lewd, lascivious or in-

decent; that the material sold or offered for sale

by plaintiff is mailable matter.

XII.

Unless restrained by this Court, the defendants

will return to the sender all mail addressed to the

plaintiff, with [4] the word ^^ unlawful" stamped

thereon; that said action will cause plaintiff irrep-

arable loss and damage.

XIII.

That the order of the Deputy Postmaster General

is a final order and plaintiff has no other adequate

remedy available.

XIV.
That an actual controversy exists between plain-

tiff and defendants within the jurisdiction of this

Court and this Court should declare the rights and

other legal relations between the parties hereto.

XV.
That the said order of the Deputy Postmaster

General is void and in violation of plaintiff's con-

stitutional rights

:

A. The order is unsupported by substantial evi-

dence :
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B. The order is arbitrary, capricious and an
abuse of discretion, and not in accordance with law;

C. The order is violative of plaintiff's Constitu-

tional rights guaranteed by Articles I, IV, V, VI,

VII and VIII of the Amendments to the Constitu-

tion of the United States;

D. The statute under which the order was issued

is unconstitutional on its face and as applied.

As and for a Separate and Distinct Cause of Action,

Plaintiff Alleges as Follows:

I.

That paragraphs I, II, III, IV, V and XIV of the

first cause of action are realleged as though the same

were herein and fully set forth.

II.

That on March 1, 1954, without notice or hearing

and before there had been any determination of

illegal activity on the part of plaintiff, defendants,

and each of them, under orders of the Deputy Post-

master General, impounded and refused to deliver

to plaintiff any mail addressed to Male Merchandise

Mart at 16887 West Hollywood Branch, Hollywood

46, California. [5]

III.

That although no final order averse to plaintiff

was issued until June 11, 1954, defendants continued

to refuse to deliver to plaintiff her mail addressed

to Male Merchandise Mart as^ aforesaid and still
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continues to refuse to deliver the said mail received

by the defendants prior to June 11, 1954.

IV.

That on March 19, 1954, plaintiff filed an action

in this Court, No. 16522-HW, to enjoin defendants

from impounding plaintiff's mail without notice or

hearing and before there had been any final deter-

mination of illegal activity. The Honorable Harry

C. Westover dismissed the said Complaint on the

ground that he had no jurisdiction of the matter

since administrative proceedings v^ere still pending.

Plaintiff has appealed the said judgment of dis-

missal and the case is now pending in the Circuit

Court of Appeals for the Ninth Circuit. Plaintiff

made motions to the Circuit Court of Appeals and

to Mr. Justice Douglas for relief pending appeal but

neither of these motions were granted.

V.

The plaintiff's mail was withheld under the im-

pound order for an unreasonable length of time.

VI.

Unless defendants and each of them are enjoined

and restrained from continuing to hold plaintiff's

mail and are ordered by this Court to release to

plaintiff all such mail impounded prior to June 11,

1954, plaintiff will continue to be irreparably dam-

aged.

VII.

That the said impound order is invalid for the

following reasons:
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a. There is no authority in law, express or im-

plied, for the issuance of such an order. [6]

b. It violates the due process clause of the Fifth

and Sixth Amendments in that it inflicts punish-

ment upon plaintiff without due process of law.

c. It is in violation of the Administi'ative Pro-

cedure Act which requires a hearing and findings

prior to imposition of sanctions.

d. It is in violation of the First Amendment of

the United States Constitution as a prior restraint

on communication. [7]

VIII.

That as a direct and proximate result of the de-

fendants' withholding of plaintiff's mail pursuant to

the invalid impound order, plaintiff has suffered

damages in the sum of Twenty-five Thousand Dol-

lars ($25,000.00).

Wherefore, plaintiff, V. E. Stanard, prays judg-

ment against the defendants and each of them as

follows

:

1. For a temporary restraining order, prelimi-

nary and permanent injunction directed to the dc^-

fendants herein and each of them ordering said

defendants and each of them to forthwith deliver

up to plaintiff all mail matter of any kind or natuie

addressed to Male Merchandise Mart at 16887 West

Hollywood Branch, Hollywood 46, California, and

enjoining the defendants and each of them from, in

any manner, failing or refusing to deliv(M" in the

regular course of mailing any nnd all mail nmftcr
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addressed to Male Merchandise Mart at 16887 West

Holh^vood Branch, Hollywood 46, California, and

from in any manner carrying out or enforcing the

final order of the Deputy Postmaster General, dated

June 11, 1954.

2. For a temporary restraining order. Prelimi-

nary and permanent injunction directed to the de-

fendants herein and each of them, ordering said

defendants to forthwith deliver up to plaintiff all

mail matter of any kind or nature addressed to Male

Merchandise Mart at 16887 West Hollywood

Branch, Hollywood 46, California, withheld by said

defendants prior to June 11, 1954, the date of the

final administrative order.

3. For a declaration by this Court that:

A. The impound order of March 1, 1954, is in-

valid;

B. The final order of June 11, 1954, is invalid.

4. For damages in the sum of Twenty-five Thou-

sand Dollars ($25,000.00).

5. For costs of suit incurred herein and for such

other [8] and further relief as to the Court may
seem just and proper.

/s/ STANLEY FLEISHMAN,
Attorney for Plaintiff. [9]
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EXHIBIT A

Office of the Deputy Postmaster General

Division of Hearing Examiners

Post Office Department

Washington 25, D. C.

H. E. Docket No. 2/292

April 30, 1954.

In the Matter of the Complaint That:

ALBERT J. AMATEAU, and V. E. STANARD,
Using the Fictitious, False or Assumed Names

and Addresses

:

MALE MERCHANDISE MART, and MICHAEL
MALONE, at

16887 West Branch,

Hollywood 46, California, and

RAREPIX COMPANY, and RAREPIX CO., at

Campbell Building,

Santa Monica and Fairfax,

Hollywood 46, California,

Are Conducting an Unlawful Enterprise Through

the Mails in Violation of 39 U. S. Code, Sec-

tions 255 and 259a, and of Title 18 U. S. Code,

1342 and 1461.

INITIAL DECISION OF
HEARING EXAMINER

Duplicate copies of the complaint and notice of

hearing w^ere served on V. E. Stanard and A11)(Mt
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J. Amateau on March 3, 1954, in the manner pro-

vided by the Rules of Practice. Coincident with the

issuance of the complaint and notice of hearing the

Deputy Postmaster General, by order dated March

1, 1954, instructed the postmaster at Los Angeles,

California, to withhold from delivery mail addressed

to Male Merchandise Mart, Michael Malone and

Rarepix Co. until the identity of the party or parties

claiming it, and the character of the business being

conducted under those names, were established upon

evidence to be received at the hearing. To the com-

plaint Albert J. Amateau filed a reply in which he

disclaimed under oath [10] any connection whatever

with V. E. Stanard, Male Merchandise Mart and

Rarepix Co., and with the operation under those

names of the business which constitutes the subject

matter of the complaint. Amateau 's reply further

asserts that he '^does not interpose any objection

to the denial of the mail privileges" to the other

names contained in the complaint, ^^ except that he

respectfully pleads that his name be disconnected

and expunged from these proceedings." The Re-

spondent, V. E. Stanard, filed answer in behalf of

herself, Male Merchandise Mart and Michael

Malone.

The hearing date was originally set for March 17,

1954. The date was moved forward, however, to ac-

commodate Los Angeles counsel for Respondent

Stanard, to March 10, 1954. At that time counsel

moved for and w^as granted a severance of his client

from Respondent Amateau and Rarepix Co. On the
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last mentioned date the hearing with respect to Re-

spondent Stanard was conducted before me, with

the understanding that for procedural purposes the

hearing would be deemed as having been hc^ld on

March 17, 1954. ^o further answer to the complaint

was filed by Respondent Amateau or Rarepix Co.,

and no one representing Amateau or Rarepix Co.

appeared on March 17, 1954. Proposed findings of

fact and conclusions of law have been filed by the

Solicitor and Respondent Stanard. The entire offi-

cial record has been considered by me in reaching

this decision.

The enterprise alleged to be in violation of the

statutes invoked is averred in the complaint to be

in substance the conduct through the mails by

Stanard and Amateau, using the fictitious, false or

assumed names Male Merchandise Mart, Michael

Malone and Rarepix Co., of an unlawful enterprise

involving the obtaining or attempted obtaining of

remittances of money through the mails for certain

articles of an obscene, lewd, lascivious, indecent,

filthy and vile character, consisting of books, photo-

graphs, motion pictures, playing cards, color slides

and novelties, and the giving by mail of informa-

tion as to where, how and from whom these artick^s

may [11] be obtained, in violation of the statutes

invoked.

Attached to the complaint as an exhibit thereto

are photostatic copies of circulars alleged to have

been mailed by these Respondents, advertising of

circulars alleged to have been mailed by these Re-
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spondents, advertising and offering for sale items

bearing such captions and titles as: ^^Most Amazing

Offer of Uncensored Books That Dare to Tell the

Truth," ^'Rare Specials," ^'Naughty Bed-Time

Books," ^^ Books on Every Angle of Sex," ^^Are

Ordinary Novels Too Tame for You'? Here's Excit-

ing, Intimate Reading That Gives You That Thrill!

Pocket-Size Editions," ^'Sex in Prison," ^^Wild

French Cartoons," ^'The Flimsey Report," ''Racy,

Risky Assortment of French Love Stories,"

''Wow!" "Wolf Deck," "Real Old-Time Cartoon

Books," "A Cigarette Pack Peep Show," "A
Pocket Art Museum," "Party Films," "To Spank

or Not to Spank," "A Pack of Beauty," "Art

Slides," "Body in Art," "3rd Dimension Slides"

and "Beauty in Bondage." The complaint further

charges that Respondents' advertising circulars con-

tain illustrations and descriptive statements which

characterize the various items offered for sale as

being erotically and sexually stimulating, and, hence,

as being obscene, lewd, lascivious and indecent.

The answer filed by Respondent Stanard in sub-

stance denies the charge of offering obscenity for

sale. The answer also contends that the statute pur-

suant to which the Solicitor recommends the issu-

ance of the order authorized thereby, to wit. Title

39 U.S. Code, Section 259a, is invalid and void as

being in conflict with the Constitution of the United

States. The question of constitutionality is not one

for decision here (Engineers Public Service Co. v.

Securities Exchange Commission, 138 F. (2d) 936).
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By stipulation at the hearing on March 10, 1954,

supported by evidence received from the Respond-

ent, it is established that V. E. (Violet Evelyn)

Stanard is an actual individual and a person who
owns, operates and does business as Male ^lerchan-

dise Mart, and that the name, Male Merchandise

Mart, is a fictitious firm name filed as such [12] with

the County Clerk of the County of Los Angeles on

February 15, 1954, pursuant to the applicable

statutes of the State of California (Tr. 3, 4, 15-18).

The identity of ^^ Michael Malone," if there be such

a person, is not clear. How-ever, that name is used

in Respondent Stanard 's advertising circulars.

Post Office Inspectors H. J. Simon and C. E.

Dunbar appeared as witnesses for the Solicitor.

They identified and there were received in evidence

a number of circulars soliciting remittances for the

items hereinbefore mentioned to be mailed to Male

Merchandise Mart (Dept. Exhibits 1-A through

1-P and 2-A through 2-1). The inspectors testified

that these circulars w^ere received through the mails

addressed to various test names used by them in

official investigations.

Included within this decision as pages 5, 6, 7 and

8 are photostatic copies of these advertising cir-

culars. None of the books, motion picture films, play-

ing cards, color slides and other items described in

the circulars and mentioned in the complaint weie

offered in evidence. However, as explained by coun-

sel for the Solicitor at the heariug, and as further
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elaborated upon in the Solicitor's proposed findings

and conclusions, it is his position that the illustra-

tions and language employed by Respondent in th(

advertising circulars to describe these wares are]

such as to leave no doubt that the materials offered

for sale are lustfully stimulating and that the ad-

dressees of the circulars are being solicited to pur-

chase books, pictures, films and novelties which are

obscene, lewd, lascivious, indecent and filthy; and

that under these circumstances, the presence of these

items themselves in evidence is not necessary.

Examination of the contents of these circulars

constrains me to adopt the Solicitor's proposed find-

ings to this effect. There can be no doubt whatever

that the voluptuous and provocative illustrations

and textual matter appearing in these circulars [13]

hold out the promise of motion pictures, color slides,

books, playing cards and novelties which will have

the effect in the hands of the purchasers thereof of

stimulating them sexually and gratifying their

lascivious cravings. Quite obviously, the circulars

considered as a whole are plainly designed to pander

to the prurient. In this view, the circulars them-

selves constitute persuasive evidence that Respond-

ent will furnish obscenity to persons induced by

the descriptive technique employed therein to order

the books, pictures, playing cards and other ma-

terials offered for sale. If these circular advertise-

ments promise obscenity, as I hold they do, it is

not unfair to hold the advertiser bound by his ad-

vertising. If the materials, as actually furnished,
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are in fact innocuous and non-obscene, the adver-

tiser should have only himself to blame for going

to such extreme lengths, as is done in these circulars,

to persuade his addressees to the opposite impres-

sion. Thus, the effect of these circulars is to bring

this enterprise, prima facie at least, within the in-

hibition of the postal obscenity statute. Respondent

did not elect to present evidence to rebut the prom-

ise of obscenity so clearly and unmistakably spelled

out in the advertising circulars. I hold that the ad-

vertising circulars constitute substantial evidence of

sale or attempted sale of obscene books, motion pic-

tures, playing cards and other items mentioned in

the complaint (cf. decision of District Judge Yank-

wich rendered June 29, 1953, in Wallace v. Fanning,

PostmavSter, U.S.D.C, Southern District of Cali-

fornia, Eastern Division, Civil Action No. 15499-T

;

also Farley v. Simmons, 99 F. (2d) 343, and U. S. v.

Eebhuhn, 109 F. (2d) 512, cert. den. 310 U. S. 629).

As previously indicated, hearing in this case was

again convened before me on March 17, 1954, at

which time further evidence was received from the

Solicitor with respect to Albert J. Amateau and

Rarepix Co. In this connection it will be noted that

in the [14] advertising circulars received in evidence

at the hearing on March 10, 1954, the names, Rare-

pix Company and Rarepix Co., with address given

as Campbell Building, Santa Monica and Fairfax,

Los Angeles 46, California, appear therein as joint

participants in the enterprise here under considera-

tion. It is also to be noted that in closc^ juxta])osition
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to the advertising message of Rarepix Co. appears

an ^^Important Notice/' which warns recipients of

the circulars that correspondence relating to the

obscenity offered for sale therein should be ad-

dressed, not to Rarepix Co., but to Male Merchan-

dise Mart.

Testimony given by Inspector H. J. Simon at the

hearing session on March 17, 1954, convinces me
that Albert J. Amateau is, or was, the operator of

Rarepix Co., contrary to Amateau 's sworn dis-

claimer, previously mentioned. The inspector's testi-

mony also links Amateau with the operation of

other enterprises in the past involving the sale

through the mails of obscenity, against which action

has been taken by this Department. For record

purposes, it is therefore found that Albert J. Ama-

teau, using the fictitious name, Rarepix Co., is, or

was, a participant in the sale of the obscenity items

now being offered by Male Merchandise Mart.

Respondent Stanard's requests for findings of

fact and conclusions of law have been considered by

me and such of them as are not herein found or con-

cluded are rejected as being immaterial or unjusti-

fied.

I find from the evidence before me that Respond-

ent V. E. Stanard, is employing the false, fictitious

and assumed names, Male Merchandise Mart and

Michael Malone, for the purpose of obtaining and

attempting to obtain remittances of money through

the mails for an assortment of obscene, lewd, lascivi-
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ous, indecent and filthy books, motion picture films,

playing cards, color slides and novelties and is de-

positing or causing to be deposited in the mails

information showing where, how and from whom
such items may be obtained, in violation of the

statutes invoked, as charged in the complaint. [15]

I find also that the names, Karepix Company and

Rarepix Co., are sufficiently associated with such

unlawful activity to warrant the inclusion thereof

in the order hereinafter recommended.

There is attaclied hereto the appropriate order for

execution by the Deputy Postmaster General in

order to suppress the unlawful enterprise herein

found.

/s/ JAJMES C. HAYNES,
Chief Hearing Examiner.

Duly verified.

[Endorsed] : Filed June 22, 1954. [16]
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District Court of the United States in and for the

Southern District of California, Central Divi-

sion

No. 16866 PH

V. E. STANARD, Individually and d/b/a MALE
MERCHANDISE MART,

Plaintiff,

vs.

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, and DOE I

Through DOE X,

Defendants.

ORDER TO SHOW CAUSE RE: PRELIMI-
NARY INJUNCTION AND TEMPORARY
RESTRAINING ORDER

Upon reading the verified Complaint of the plain-

tiff in the above-entitled matter, on file herein.

It Is Hereby Ordered that the defendant, Otto K.

Olesen, Postmaster of the City of Los Angeles, State

of California, appear before the District Court of

the United States for the Central Division, in the

Courtroom of the Honorable Peirson M. Hall,

located in the Federal Building, Los Angeles, Cali-

fornia, on the 28th day of June, 1954, at the hour of

10:00 o'clock a.m., of said day then and there to

show cause, if any he has, why he should not, pend-

ing trial of this action, be required to turn over

and deliver in the regular course of mail to plaintiff

all mail matter directed to Male Merchandise Mart

at 16887 West [18] Branch, Hollywood 46, Cali-
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fornia, and why he should not be enjoined from
refusing to deliver any and all such mail matter as

may hereinafter be mailed to Male iNlerehandise

Mart at 16887 West Hollywood Branch, Hollywood

46, California, and why he should not be ordered to

deliver to plaintiff any and all mail matter addressed

to Male Merchandise Mart at 16887 West Branch,

Hollywood 46, California, and withheld by him prior

to June 11, 1954, the date of the final administrative

order, and why he should not be enjoined from en-

forcing in any respect whatsoever the impound

order of the Deputy Postmaster General, dated

March 1, 1954, and the final administrative order

of the Deputy Postmaster General, dated June 11,

1954.

It Is Further Ordered that, pending hearing on

this Order to Show Cause, defendant, Otto K. 01 e-

sen, is ordered to keep in his possession, control and

custody all mail matter addressed to Male Merchan-

dise Mart at 16887 West Branch, Hollywood 46,

California, and he is enjoined from disposing of

any such mail matter in any manner.

It Is Hereby Further Ordered that this order and

the Complaint and Points and Authorities be serv(>d

upon defendant, Otto K. Olesen, on or before the

24th day of June, 1954.

Dated: 22nd day of June, 1954.

/s/ PEIRSON M. HALL,

Service of copy acknowledged.

[Endorsed] : Filed June 22, 1954. [19]
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[Title of District Court and Cause.]

ORDER

The Order to Show Cause in the above-entitled

matter having come on regularly to be heard on the

28th day of June, 1954, at 10:00 o'clock a.m., before

the Honorable Peirson M. Hall ; Stanley Fleishman

appearing for plaintiff, and Laughlin E. Waters,

United States Attorney, and Max F. Deutz and

Joseph D. Mullander, Assistants U. S. Attorney,

appearing for defendants, and Joseph D. Mullander

having moved for a continuance of the hearing of

the said Order to Show Cause and consented in open

court to the temporary restraining order continuing

in effect to July 12, 1954, and good cause appearing

therefor

:

It Is Ordered that the defendant. Otto K. Olesen,

Postmaster of the City of Los Angeles, State of

California, and his agents, servants, employees and

representatives appear before the District Court of

the United States for the Central Division in [21]

the courtroom of the Honorable Peirson M. Hall,

located in the Federal Building, Los Angeles, Cali-

fornia, on the 12th day of July, 1954, at the hour

of 10:00 o'clock a.m., of said day then and there to

show cause, if any they have, w^hy they should not,

pending trial of this action, be required to turn

over and deliver in the regular course of mail to

plaintiff all mail matter directed to Male Merchan-

dise Mart at 16887 West Branch, Hollywood 46,

California, and why they should not be enjoined
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from refusing to deliver any and all such mail mat-

ter as may hereinafter be mailed to Male Mei-ehan-

dise Mart at 16887 West Hollywood Branch, Holly-

wood 46, California, and why they should not be

ordered to deliver to plaintiif any and all mail mat-

ter addressed to Male Merchandise ]Mart at 1()887

West Branch, Hollywood 46, California, and with-

held by them prior to June 11, 1954, the date of the

final administrative order, and why they should not

be enjoined from enforcing in any respect whatso-

ever the impound order of the Deputy Postmaster

General, dated March 1, 1954, and the final adminis-

trative order of the Deputy Postmaster General,

dated June 11, 1954.

It Is Further Ordered that, pending hearing on

this Order to Show Cause, defendants. Otto K. Ole-

sen, his agents, servants, employees and representa-

tives are ordered to keep in their possession, control

and custody all mail matter addressed to Male Mer-

chandise Mart at 16887 West Branch, Hollywood

46, California, and they are enjoined from disposing

of any such mail matter in any manner.

It Is Hereby Ordered that on or before July 7,

1954, defendant. Otto K. Olesen, serve upon Stan-

ley Fleishman his Eeturn to the Order to Show

Cause together with a copy of the entire administra-

tive proceeding in the matter of the Male Merchan-

dise Mart bearing Post Office Department Hearing

Examiner's Docket No. 2/292, and his Points .uid

Authorities, and all other papers u])on which he will

rely in resisting the Order to Show Cause. [22]
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Dated: This 1st day of July, 1954.

/s/ PBIRSON M. HALL,
Judge.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 1, 1954. [23]

EXHIBIT A
(Attached to the Reply to the Order to Show Cause.)

Post Office Department, Washington

June 24, 1954.

I certify that the annexed papers are true copies

of the original documents on file in this Department.

In testimony whereof I have hereto set my hand,

and caused the seal of the Post Office Department

to be affixed, at the City of Washington, the day and

year above written.

[Seal] /s/ ABE McGREGOR GOFF,
The Solicitor. [43]

Post Office Department, Washington

June 11, 1954.

Order No. 55656.

Satisfactory evidence having been presented to

the Post Office Department that Male Merchandise

Mart, Michael Malone, Rarepix Company, Rarepix

I
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Co., and their agents and representatives as such,

at Hollywood, California, are using the United

States mails in violation of Section 259a of Titles

39, United States Code, which prohibits the obtain-

ing, or attempting to obtain remittances of money
or property of any kind through the mails for any

obscene, lewd, lascivious, indecent, filthy, or vile

article, matter, thing, device, or substance, and the

depositing, or causing to be deposited, in the mails

information as to where, how, or from whom the

same may be obtained, said evidence being a part

of the record in the case identified below by docket

number, and by authority vested in the Postmaster

General by said law and by him delegated to me by

order of the Postmaster General No. 55507, dated

January 13, 1954, you are hereby forbidden to pay

any postal money order drawn to the order of said

concerns and parties and you are hereby directed to

inform the remitter of any such postal money order

that payment thereof has been forbidden, and that

the amount thereof will be returned upon the pres-

entation of the original order or a duplicate thereof

applied for and obtained under the regulations of

the Department.

By the same authority you are hereby further in-

structed to return all letters, whether registered or

not, and other mail matter which shall arrive at

your office directed to the said concerns and parties

to the postmasters at the offices at which they wvvq

originally mailed, to be delivered to the senders

thereof, with the words, '' Unlawful: Mail to this
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address returned by order of the Postmaster Gen-

eral," plainly written or stamped upon the outside

of such letters or matter. Where there is nothing to

indicate who are the senders of letters not registered

or other matter, you are directed to send such letters

and matter to the appropriate dead letter branch

with the words, ^'Unlawful: Mail to this address re-

turned by order of the Postmaster General," plainly

written or stamped thereon, to be disposed of as

other dead matter under the laws and regulations

applicable thereto.

By direction of the Postmaster General.

/s/ CHARLES R. HOOK, JR.,

Deputy Postmaster General.

(Case No. 8668-E)

(H. B. Docket No. 2/292)

To the Postmaster,

Hollywood, Los Angeles, California. [44]
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Post Office Department, Washington

June 11, 1954.

H. E. Docket 2/292

In the Matter of the Complaint That

:

ALBERT J. AMATEAU and V. E. STANARD,
Using the Fictitious, False or Assumed Names
and Addresses:

MALE MERCHANDISE MART and MICHAEL
MALONE, at

16887 West Branch,

Hollywood 46, California, and

RAREPIX COMPANY, RAREPIX CO., at

Campbell Building,

Santa Monica and Fairfax,

Hollywood 46, California,

Are Conducting an Unlawful Enterprise Through

the Mails in Violation of 39 U. S. Code, Sections

255 and 259a, and of Title 18 U. S. Code, 1342

and 1461.

DECISION OF THE DEPUTY
POSTMASTER GENERAL ON APPEAL

The Hearing Examiner in this case rendered an

initial decision on April 30, 1954, in which it was

found that the Respondent is engaged in conducting

an enterprise through the mails in violation of the

statutes invoked, as alleged in the Complaint.
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The Respondent has appealed from the Hearing

Examiner's initial decision and has filed an appeal

brief containing exceptions thereto. The Solicitor

has filed a reply brief. The entire official record has

been reviewed and upon the basis thereof this deci-

sion is made. [45]

Careful review of the initial decision of the Hear-

ing Examiner discloses no erroneous findings of fact

or conclusions of law insofar as is determinable from

the official record. It is founded upon substantial

evidence and sound reasoning and contains correct

findings of fact and conclusions of law upon all

material issues. Therefore, it is hereby adopted and

affirmed as the decision of the Post Office Depart-

ment in this case and the order recommended by

the Examiner shall be issued and is hereby made a

part hereof by reference.

/s/ CHAELES R. HOOK, JR.,

Deputy Postmaster

General. [46]

INITIAL DECISION OF
HEARING EXAMINER

[The Initial Decision of Hearing Examiner is

identical to Exhibit A attached to the Complaint

and is set out in full at pages 11 to 19 of this printed

record.]
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Post Office Department

Office of the Solicitor

Washington 25, D. C.

BEH:omd
Sol. Doc. 5/32

June 11, 1954.

H. E. Docket No. 2/292

In the Matter of the Complaint That

:

ALBERT J. AMATEAU, and V. E. STANARD,
Using the Fictitious, False or Assumed Names
and Addresses

:

MALE MERCHANDISE MART, and MICHAEL
MALONE, at

16887 West Branch,

Hollywood 46, California, and

RAREPIX COMPANY, RAREPIX CO., at

Campbell Building,

Santa Monica and Fairfax,

Hollywood 46, California,

Are Conducting an Unlawful Enterprise Through

the Mails in Violation of 39 U. S. Code, Sections

255 and 259a, and of Title 18 U. S. Code, 1342

and 1461.

SOLICITOR'S REPLY TO RESPONDENTS'
BRIEF ON APPEAL

Pursuant to Section 150.423 of the Rules of Prac-

tice and at the direction of the Hearing Examiner,
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the following reply to respondents' brief on appeal

is respectfully submitted

:

Examination of the respondents' brief on appeal

discloses that the matters therein set out, except for

the Impound Order, have been fully covered in the

proposed findings of fact and conclusions of law pre-

viously filed by the Assistant Solicitor. Respondents'

exception to the Examiner's initial decision that the

circulars constitute persuasive evidence that obscen-

ity will be furnished to persons induced by the de-

scriptive technique employed therein is based [59]

on hearsay and unsupported by substantial evidence,

is not a valid exception. Post Office Inspectors H. J.

Simon and C. E. Dunbar appeared as witnesses for

the Solicitor. They identified and there were re-

ceived in evidence circulars soliciting remittances

for the books, pictures, playing cards and other ma-

terials offered for sale. The inspectors testified that

the said circulars were received through the mails

addressed to various test names used by them in

their official investigation. The introduction of this

evidence established the basic fact, namely, that the

respondent was sending circular matter through the

mails soliciting remittances for certain motion pic-

tures, color slides, books, playing cards and novel-

ties. Once this basic fact was established, as it

clearly was here, the Hearing Examiner was per-

mitted to examine the circulars and draw a conclu-

sion based on common sense enlightened by human

knowledge and experience. The Examiner, after pe-

rusing the circulars, found that they were plainly
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designed to pander to the prurient and the circuhirs

were persuasive evidence that the respondent will

furnish obscenity to persons induced by the descrip-

tive technique employed in the said circulars. Such

a conclusion, as an inspection of the circulars in evi-

dence will clearly show, was the only one common
sense enlightened by human knowledge and experi-

ence would allow^ and the courts have so held. On
June 29, 1953, a decision on this point was rendered

by District Judge Yankwich, sitting in the U. S.

District Court, Southern District of California,

Eastern Division, in the case of [60] Lee A. Wal-

lace, a/k/a W. A. Lee, v. Fanning, Postmaster, Civil

Action No. 15499-T. In his finding of fact the Judge

states that the Postmaster General had circulars

sent through the mails soliciting addressees:

^^To purchase a certain device which, as dis-

closed by the pictures in the said obscene and

indecent literature, consisted of a completely

nude woman with large breasts accentuated in

the pictures."

The Court held that the Postmaster General, upon

the basis of the circulars, properly concluded that

''W. A. Lee" was obtaining and attempting to

obtain remittances of money through the mails for

an obscene article in violation of 39 U. S. Code 259a,

and stated as a conclusion of law:

''1. That the Postmaster General had sub-

stantial evidence to support his findings, which

was fairly arrived at, that the plaintiff and his

agents and representatives were using the
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United States mails in violation o^ 259a of Title

39, United States Code, for the purpose of ob-

taining or attempting to obtain remittances of

money through the mails for an obscene, lewd,

lascivious, indecent, filthy, or vile article, and

the finding and order of the Postmaster General

are not reviewed by this Court."

To the same effect is the case of United States v.

Eebhuhn, 109 F. (2d) 512, cert. den. 310 U. S. 629,

wherein the Court states that:

'Hhe circulars were no more than appeals to the

salaciously disposed and no sensible jury could

have failed to pierce the fragile screen, set up

to cover that purpose."

Indisputably the Court in the above statement held

the advertisements to be obscene, even though under

certain conditions the books ^^were [61] not obscene

per se." The conclusion is inescapable that the Court

concluded that the advertisements represented to

the purchaser that he would furnish obscene books

in return for his remittance through the mails.

Clearly the evidence in the instant case required

the Examiner to reach the conclusion he did reach

that this enterprise falls within the provisions of

the postal obscenity statutes. Respondent did not

elect to present evidence to rebut the promise of

obscenity so clearly and unmistakably spelled out in

the advertising circulars.

As stated in 31 C. J. S. Evidence, Section 117:

^^A presumption of law is an inference which,

in the absence of direct evidence on the subject,
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the law requires to be drawn from the existence

of certain established facts; a presumption

which the law compels, and which may be con-

clusive or rebuttable ; a rule of law announcing

a definite probative weight attached by juris-

prudence to a proposition of logic. It is an as-

sumption made by the law that a strong

inference of fact is prima facie correct, and will

therefore sustain the burden of evidence, until

conflicting facts on the point are shown. Where
such evidence is introduced, the presumption is

functus officio and drops out of sight, but the

evidence must be credible." (Footnotes omit-

ted.)

The evidence supporting the Examiner's initial

decision is clearly substantial and based on the whole

record. The Lee A. Wallace case, supra, a case al-

most identical in facts to the instant one, held that

the Postmaster General had substantial evidence to

support his findings.

Hannegan v. Esquire, 327 U. S. 146, cited by coun-

sel for respondent is not in point in the instant case.

The Esquire case specifically [62] held that the

Postmaster General is without power to prescribe

standards for literature or art which a mailable

periodical (not obscene) disseminates, or to deter-

mine whether the contents of the periodical meet

some undefined standard of what might hv good for

the public.

In the instant case the Hearing Examiner's in-

itial decision was not in the least concerncMl with
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what might be good or bad art or literature or what

he personalty might deem good for the public. The

Examiner deals only with the issue of whether or

not respondent is obtaining or seeking to obtain

money through the mails for articles of an obscene

character as described and held out by the adver-

tisements. This fact he found clearly and unmistak-

ably spelled out. The Esquire case, supra, at page

158, recognizes the validity of the obscenity laws in

that the mails ^'may not be used to satisfy all tastes,

no matter how perverted."

With respect to the Impound Order, the Depart-

ment maintains the position that Justice Douglas

has not had an opportunity to examine the facts.

Therefore, the Impound Order should not be con-

sidered unlawful until a full judicial review of law

and facts has been had by a court of competent jur-

isdiction. Moreover, both the U. S. District Court

and the Court of Appeals in effect upheld the legal-

ity of the Order and it is not clear that Justice

Douglas had jurisdiction to adjudicate the question

presented. Justice Douglas, in effect, expresses his

lack of certainty as to what authority he did have

and states at page 6 of his opinion: ^^ Since peti-

tioner will, in due course, get judicial review of the

important question of law tendered and since the

action I am asked to take runs counter to the re-

quirements of orderly procedure, I will deny the

relief asked." [63]

Reference to the record as a whole in the case

against respondent shows that the Initial Decision
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is correct, and that it is amply supported ])y tlu^

evidence presented and the testimony given at the

hearing. The Solicitor's proposed findings of fact

and conclusions of law cite sound legal authority

for the issuance of an '^ Unlawful" order against

Male Merchandise Mart, Michael Mai one, Rarepix

Company and Rarepix Co., at Los Angeles, Cali-

fornia.

Inasmuch as no new issues have been raised in

respondent's appeal brief, except those dealt with

above, and no sound reason has been advanced show-

ing error in the Initial Decision of th(» Hearing Ex-

aminer, it is respectfully recommended that the said

decision be adopted by the Deputy Postmaster Gen-

eral and an order forthwith issue against respond-

ents in this case.

/s/ WILLIAM C. O'BRIEN,

Assistant Solicitor,

Post Office Department.

To the Administrative Assistant.

To the Deputy Postmaster General. [64]
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Post Office Department

Office of Hearing Examiners

Washington 25, D. C.

H. E. Docket No. 2/292

In the Matter of the Complaint That:

ALBERT J. AMATEAU and V. E. STANAED,
Using the Fictitious, False or Assumed Names
and Addresses

:

MALE MERCHANDISE MART and MICHAEL
MALONE, at

16887 West Branch,

Hollywood 46, California, and

RAREPIX COMPANY, RAREPIX CO., at

Campbell Building,

Santa Monica and Fairfax,

Hollywood 46, California,

Are Conducting an Unlawful Enterprise Through

the Mails in Violation of 39 U. S. Code, Sections

255 and 259a, and of Title 18, U. S. Code, 1342

and 1461.

APPEAL FROM INITIAL DECISION

I.

Statement of the Case

The Solicitor of the Post Office Department filed

a Complaint against V. E. Stanard and another,

d/b/a Male Merchandise Mart, and other names

alleging that the said Stanard was engaged in the

unlawful enterprise of attempting to obtain remit-
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tances of money through the mail for certain articles

of obscene, etc., nature. [67] The case of Stanard

was severed from the others and the case against her

proceeded without reference to the others. It was

established that Stanard is an actual individual who

owns the Male Merchandise Mart and that she filed

a proper certificate with the County Clerk of Los

Angeles County.

At the same time that the Solicitor filed his Com-

plaint the Deputy Post Master General issued an

impound order which order was and is final and

w^hich order was not the subject of the hearing on

the Solicitor's Complaint held in Washington, D. C,

March, 1954.

The chief Hearing Examiner found that there

was evidence that Stanard was obtaining and at-

tempting to obtain money through the mails for

obscene matter although the matter that Stanard

was sending through the mail was not introduced in

evidence. The Hearing Examiner held that 'Hhe

circulars themselves constituted persuasive evi-

dence," that the matter Stanard did mail would be

obscene.

II.

Exception to Specific Findings and Conclusions of

Fact or Law and Exception to the failure of the

Initial Decision to Include Other Findings or

Conclusions of Fact or Law

:

(a) Stanard excepts to the failure of the Hear-

ing Examiner to include or discuss her findings of
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fact II, III, IV, VI, VII, and her conclusion of

law I.

(b) Stanard excepts to the finding and conclu-

sion of the Hearing Examiner that she is engaged

in a business of sending obscene matter through the

mail.

III.

Argument

The impound order issued by the Deputy Post-

master [68] General is invalid and should be

voided

:

Although the impound order was not the subject

of the Administrative hearing, the Postmaster has

the power, authority and duty to revoke it if it is

an invalid order. It is an invalid order ; see Stanard

vs. Olesen, May 22, 1954, by Mr. Justice Douglas in

chambers.

(b) The finding of fact and conclusion of law

that Stanard is engaged in the business of mailing

obscene matter is:

1. Arbitrary, capricious, an abuse of discretion

and not in accordance with law;

2. Contrary to constitutional right and power;

3. In excess of statutory jurisdiction, autlioi'ity

or limitations and short of statutory right;

4. Unsupported by substantial evidence and un-

warranted by the facts.

There is a distinction between Obscenity and

naughtiness, Hannegan vs. Esquire, 327 U. S. 146,

which has not been here recognized.
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The requirement of the Administrative Procedural

Act that a final order must be based upon substan-

tial evidence means that the order must be based

upon more than hearsay evidence; see Universal

Camera Corp. vs. National Relations Board, 340

U. S. 477. The finding here that Stanard is mailing

obscene matter through the mail is based wholly on

hearsay evidence and as such is unsupported by

substantial evidence and therefore void.

Conclusion: The initial decision of the Hearing

Examiner is unsupported by substantial evidence

and void as a matter of law. The Postmaster Gen-

eral should issue an order dismissing the Complaint.

The Postmaster General should also issue an order

voiding the impound order whether or not he dis-

misses the Complaint [69] since the impound order

is invalid.

STANLEY FLEISHMAN. [70]

Post Office Department, Washington

I certify that the annexed .
. ,, true

of the original in this Department.

In testimony whereof I have hereto set my hand,

and caused the seal of the Post Office Department

to be affixed, at the City of Washington, the day and

year above written.

Postmaster General of the United States of Amer-

ica. [71]
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EXHIBIT B
(Attached to the Reply to Order to Show Cause)

United States District Court, Southern District of

California, Central Division

Civil Action No. 16866-PH

V. E. STANARD, Individually and Doing Business

Under the Firm Name and Style of MALE
MERCHANDISE MART,

Plaintiff,

vs.

OTTO K. OLESEN, Individually and as Postmas-

ter of the City of Los Angeles, State of Cali-

fornia, et al.,

Defendant.

Mr. William C. O'Brien, being duly sworn, says:

(1) That he is Assistant Solicitor for the Post

Office Department and has been employed as an

attorney in the Office of the Solicitor at all times

mentioned hereafter;

(2) That he is personally familiar with the mat-

ters stated herein except as to those relating to

criminal proceeding against David S. Alberts which

are matter of official record;

(3) That he has personally participated in all or

practically all of the formal proceedings instituted

by the Post Office Department against David S.

Alberts and his wife, Violet Evelyn Alberts, nee
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Stanard, doing business under various names as

hereinafter set forth;

(4) That several fraud orders have been issued

against various enterprises conducted through the

mails by David S. Alberts in which money was

solicited and obtained by means of false and fraudu-

lent pretenses, representations and promises made

by both in order to obtain the sale of numerous

books, photographs relating to sexual matter and

a preparation for delaying ejaculation, said enter-

prises having been determined by the Postmaster

General to constitute violations of Title 39, U. S.

Code, Sections 259 and 732. The name of such enter-

prises and the dates on which the orders were issued

are as follows:

The Camera King,

^'Camera'' King,

Camera King, and

Camera, at Hollywood, California. [73]

Charge: Fraud—Sale of alleged obscene photo-

graphic prints.

Fraud Order issued July 7, 1948.

* * *

David S. Alberts,

D. S. Alberts, and

Intimate Publications, at

Hollywood, Los Angeles, California.

Charge: Fraud—Sale of alleged obscene books

and photographs and a preparation for delaying

ejaculation.

Fraud Order issued March 29, 1950.
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(5) Numerous other enterprizes which were con-

ducted through the mails by David S. Alljerts and

Violet Evelyn Alberts, nee Stanard, have been the

subject of orders stopping the delivery of mail

which were issued by the Postmaster General pur-

suant to the provisions of Title 39, U. S. Code 255

and 18 U. S. Code 1342 and 1461, upon substantial

evidence showing that David S. Alberts or Violet

Evelyn Alberts, nee Stanard, were conducting

through the mails unlawful businesses under fic-

titious names. The names of said enterprises and

the dates on which the orders were issued are as

follows :

V. E. Stanard, under the false, assumed and

fictitious name and address:

House of McCoy at

Box 7942, Del Valle Station,

Los Angeles, California.

Charge: Sale of obscene photographs.

Fictitious Order issued June 10, 1948.

^ ^ ^

David S. Alberts, under the false, assumed and

fictitious name and address:

Hollywood Extras, at

Box 848 Preuss Station,

Los Angeles 5, California, and

1605 N. LaBrea,

Hollywood 28, Los Angeles, California.

Charge : Sale of obscene photographs.

Fictitious Order issued June 30, 1948. [74]
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David S. Alberts, under the false, assumed and

fictitious names and address:

Novelty Shop, and

Box 167, at

Hollywood 28, Los Angeles, California, and

Stephen Allen, at

Box 167,

Hollywood 28, Los Angeles, California.

Charge ; Sale of obscene cartoon books and photos.

Fictitious Order issued October 14, 1948.

* -jf *

David Stephen Alberts, under the false, assumed

and fictitious names and address

:

Rex Sales Company, and

Rex Sales Co., at

P.O. Box 9817,

Hollywood, Los Angeles, California.

Charge: Sale of obscene photographs in evasion

of fictitious orders issued June 30, 1948, against

Hollywood Extras, and on October 14, 1948, against

Novelty Shop, et al., both at Los Angeles, California.

Supplemental Fictitious Order issued December

13, 1948.

* * * J

David Stephen Alberts, under the false, assumed

and fictitious name and address

:

V. E. Alberts, at

5402A W. Pico Avenue,

Los Angeles 35, California.
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Charge : Sale of obscene photographs—Evasion of

fictitious order issued June 30, 1948, against Holly-

wood Extras, at Los Angeles, California.

Supplemental Fictitious Order No. 39703 issued

January 27, 1949.

Note: March 3, 1949—Postmaster General issued

order modifying fictitious order of January 27,

1949, to apply to mail addressed to V. E. Alberts, at

5402A W. Pico Avenue, Los Angeles 35, California.

Fictitious order of January 27, 1949, revoked in

its entirety June 8, 1949. [75]

* * *

David Stephen Alberts, under the false, assumed

and fictitious name and address

:

Q. T. Studios, at

55 E. Washington St.,

Chicago 2, Illinois.

Charge: Sale of obscene motion picture films in

evasion of fictitious order issued June 30, 1948,

against Hollywood Extras at Los Angeles, Cali-

fornia.

Supplemental Fictitious Order issued February

15, 1949.
* 4f *

David Stephen Alberts, under the false, assuuuHl

and fictitious name and address

:

Jack Riley, at

Box 2087,

Hollywood 28, California.

Charge : Sale of obscene photographs. Evasion of
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fictitious order issued June 30, 1948, against Holly-

wood Extras at Los Angeles, California.

Supplemental Fictitious Order issued February

17, 1949.
* * *

David S. Alberts, under the false, assumed and

fictitious name and address:

Gem Studios, at

P.O. Box 9817, Los Feliz Station,

Los Angeles 27, California.

Charge: Sale of obscene booklets—Extension of

fictitious order issued June 30, 1948, against Holly-

wood Extras, at Los Angeles, California.

Supplemental Fictitious Order issued March 28,

1949.
* * *

David S. Alberts, under the false, assumed and

fictitious names and address

:

Triangle,

Triangle Studios,

Triangle Co., and

P.O. Box 2388, at

Hollywood, Los Angeles, California.

Charge: Sale of obscene photographic slides

—

Evasion of fictitious order of June 30, 1948, against

Hollywood Extras at Los Angeles, California.

Supplemental Fictitious Order issued September

16, 1949. [76]
* * *

David S. Alberts, under the false, assumed and

fictitious name and address:
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Variety Publishing Co., at

Hollywood, Los Angeles, California.

Charge
: Fictitious sale of obscene material in eva-

sion of fictitious order issued June 30, 1948, against

Hollywood Extras, at Los Angeles, California.

Supplemental Fictitious Order issued October 31,

1949.

* * *

David Stephen Alberts, using, assuming and re-

questing to be addressed by a name other than his

own true and proper name, to wit

:

I. Lindquist, at

Los Angeles, California.

Charge : Sale of obscene photographs—Evasion of

fictitious order issued June 30, 1948, against Holly-

wood Extras, at Los Angeles, California.

Fictitious Order issued November 29, 1949.

(7) Upon information and l)elief based upon thc^

records of the Post Office Department, David S.

Alberts has been criminally prosecuted for his ac-

tivities as a dealer in obscene matter. Said prosecu-

tions are as follows:

December, 1950—Fined $200 in Los Angeles

Federal Court.

June, 1950—Fined $500 and sentenced to 180

days in jail on condition that he serve 60 days,

and placed on probation for three years m Los

Angeles Municipal Court.

(8) The Post Office Department is daily receiv-
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ing complaints from persons living in various parts

of the United States who object to receipt of the

advertisements sent to them through the mails by

plaintiff Violet Evelyn Stanard using the false,

fictitious and assumed names Male Merchandise

Mart and Michael Malone. Said complaints de-

nounce plaintiff's advertisements (copies whereof

are hereto attached) [77] as obscene, lewd, lascivi-

ous, indecent and contrary to the standards of the

community. Such complaints are typical of thou-

sands of similar complaints which have been di-

rected to the Post Office Department, to members of

Congress, to the President of the United States and

others in official life, with respect to numerous en-

terprises hereinbefore named which plaintiff and

her husband have conducted through the mails

under constantly changed fictitious names which

complaints affiant in his capacity as an employee

of the Department has had occasion to read.

(9) That the use of such fictitious names of

plaintiff and her husband, David S. Alberts, is a

device whereby they may defeat the enforcement of

the United States statutes prohibiting the use of

the mails to conduct unlawful enterprises in viola-

tion of the postal fraud and obscenity statutes.

/s/ WILLIAM C. O'BRIEN.

Subscribed and sworn to before me, a Notary

Public in and for the District of Columbia, this

25th day of June, 1954.

[Seal] /s/ CHARLOTTE B. STILLWELL,
Notary Public.

My Commission expires 1-31-58. [78]
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EXHIBIT C

(Attached to the Reply to Order to Show Cause)

IJnited States District Court for the Southern

District of California, Central Division

No. 16866-PH

V. E. Stanard, Individually and d/b/a MALE
MERCHANDISE MART,

Plaintiff,

vs.

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, and DOE I

Through DOE X,

Defendants.

AFFIDAVIT OF RALPH E. STAPENHORST

United States of America,

Southern District of California—ss.

Ralph E. Stapenhorst, being first duly sworn, de-

poses and says

:

That I am a Post Office Department Inspector

for the Post Office Department in Los Angeles,

California, and have been so employed at all times

hereinafter mentioned.

That I am personally familiar with the matters

stated herein.

That I have personally participated in all or

practically all of the investigations conducted by

the Post Office Department in regard to David S.
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Alberts and his wife, Violet Evelyn Alberts, nee

Stanard, doing business under various fictitious firm

names, including the fictitious firm name of Male

Merchandise Mart.

That I believe that V. E. Stanard is the wife of

David Stephen Alberts. This information was

obtained by examining the records of the Los An-

geles County Clerk, which records revealed that

marriage license No. 20982 was obtained by David

Stephen Alberts and Violet Evelyn Stanard in

October of 1947, and that marriage certificate No.

32345 for David Stephen Alberts and Violet Evelyn

Stanard, dated October 25, 1947, is contained in

book 2897, page 6, of the marriage record of the Los

Angeles County Clerk. Said marriage certificate

discloses that David Stephen Alberts is self-em-

ployed in the mail-order business.

That I personally investigated the case of V. E.

Alberts, also known as Violet Reams, doing busi-

ness as Rex Sales Company, vs. Fanning, Post-

master, No. 8986-Y. In the course of that investi-

gation the following occurred. On July 1, 1948, a

person applied for and rented Post Office Box 9817

as Los Feliz Station of the Los Angeles Post Office

Department. On the application that person listed

the name of the applicant as Rex Sales Company,

and signed her name as Violet Reams, giving her

address as 6840 Fountain Avenue, Hollywood 28,

California. I thereafter w^ent to 6840 Fountain!

Avenue, Hollywood 28, California. I found that]

there was no such number on Fountain Avenue.
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Thereafter, I wrote to Violet Reams at Post Office

Box 9817, Los Peliz Station of the Los Ano-eles

Post Office Department, wherein T requested that

she come to my office for an interview on Octol)er

15, 1948. On that date there came to my office

a woman who represented herself to be Violet

Reams. She was accompanied by her attorney,

a Mr. William Strong. Mr. StronG^ assured me
that the woman with him was Violet Reams, and I

therefore did not require identification. I was there-

after present in the courtroom of Jud.^'e Yankwich

on December 24, 1948, at w^hich time the case of V.

E. Alberts, also known as Violet Reams, doing busi-

ness as Rex [85] Sales Company, vs. Fanning, Post-

master, No. 8986-Y, was being heard. At that time

I observed a woman who accompanied the attorney

for the plaintiff. She was the same woman who had

previously represented to me that she was Violet

Reams. I was also present in the courtroom of Judge

Hall on Monday morning of June 28, 1954. At tliat

time I observed the w^oman who accompanied ^Ir.

Fleishman, attorney for the plaintiff in this action.

She was the same woman who had previously rep-

resented to me that she was Violet Reams and who

had accompanied the attorney for the plaintiff in

the case of Alberts vs. Fanning, on December 24,

1948.

That I personally investigated the case of United

States of America vs. D. S. Alberts, No. 21512-PH.

I was present in the courtroom of Judge Hall when

D. S. Alberts pleaded guilty to violation oF IS
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U. S. C. A. 1461, for mailing obscene matter, and

was sentenced to pay a fine of $200.00.

That I am personally familiar with the Los An-

geles Municipal Court Criminal Case, No. 02189,

involving D. S. Alberts, under the following cir-

cumstances. On November 14, 1949, I was notified

by the Los Angeles Police Department that D. S.

Alberts had been arrested that day on a warrant

charging violation of Los Angeles Municipal Code

and the California Penal Code, with regard to sell-

ing or keeping for sale obscene and indecent writ-

ings, prints, pictures and other matter. At about

7 p.m., on said date I went to the Hollywood Police

Station and there observed 41 boxes of alleged ob-

scene and indecent writings, prints, pictures and

other matter, which had been taken by the police

as evidence. I was informed by the police officers

that this evidence had been obtained from the

premises of D. S. Alberts. I had been notified by

the police officers of the arrest, because the material

taken indicated that it was obviously being dissemi-

nated by mail. Upon inspecting the material, I ob-

served many envelopes, stamps and mailing [86]

lists. There were approximately 18 metal file trays

which contained mailing lists. Later I inquired of

the City Attorney of Los Angeles, as to the dis-

position of the case. I was informed that in the

Municipal Court of Los Angeles, Alberts had been

found guilty of violating Section 311(3) of the Cali-

fornia Penal Code, and on June 16, 1950, was

sentenced to 180 days in jail, suspended on condition
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that he serve 60 days, pay a $500.00 fine, and remain

on probation for three years. Later, upon inspec-

tion of the records of the Clerk of the Municipal

Court of the City of Los Angeles, I learned that

probation was suspended in February of 1951.

That I have personally inspected the mail ad-

dressed to Male Merchandise Mart, which is pres-

ently being impounded by the Post Office Depart-

ment in Los Angeles. The mail received before June

11, 1954, is being kept separate and intact from the

mail received after June 11, 1954. The bulk of the

total mail has been received before June 11, 1954. T

would estimate that the mail received before June

11, 1954, constitutes approximately 98% of the

total mail. It further appears from the amount of

mail received after June 11, 1954, that the amount

to be received in the future, if any, will be relatively

insignificant when compared to the amount of mail

received before June 11, 1954.

/s/ RALPH E. STAPENHORST,
Affiant.

Subscribed and sworn to before me this 1st day of

July, 1954.

[Seal] EDMUND L. SMITH,

Clerk, United States District Court, Southern Dis-

trict of California.

By /s/ CHARLES E. JONES,
Deputy.

Receipt of Copy acknowledged.

[Endorsed] : Filed July 7, 1954. [87]
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[Title of District Court and Cause.]

AFFIDAVIT OF STANLEY FLEISHMAN

State of California,

County of Los Angeles—ss.

Stanley Fleishman, being first duly sworn, de-

poses and says:

That he is the attorney for the plaintiff in the

above-entitled matter.

That he received a copy of the Order of the Court

of Appeals for the Ninth Circuit, attached hereto

and marked Exhibit ^^A" and by this reference in-

corporated herein. That subsequently and on July

27, 1954, he mailed to the Court of Appeals his

Consent to Dismissal, attached hereto as Exhibit

^^B^' and by this reference incorporated herein.

/s/ STANLEY FLEISHMAN.

Subscribed and sworn to before me this 27th day

of July, 1954.

[Seal] /s/ IRMA HIRSCHSON,
Notary Public in and for Said

County and State. [89]
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EXHIBIT ^^
A''

At a Stated Term, to wit : The October Term, 1953,

of the United States Court of Appeals for the

Ninth Circuit, held in the Courtroom thereof, in

the City and County of San Franciso, in the

State of California, on Friday the sixteenth

day of July in the year of our Lord one thou-

sand nine hundred and fifty-four.

Present: Honorable T\"illiam Healy, Circuit Judge,

Presiding',

Honorable Homer T. Bone, Circuit Judge,

Honorable William E. Orr, Circuit Judge,

No. 14361

V. E. STANARD, Individually and Doing Busi-

ness Under the Firm Name and Style of MALE
MERCHANDISE MART,

Appellant,

vs.

OTTO K. OLESEN, Individually, and as Post-

master of the City of Los Angeles, State of

California,

Appellee.

ORDER THAT APPELLANT SHOW CAUSE
WHY APPEAL SHOULD NOT P>E DIS-

MISSED
Good cause therefor appearing, it is Ordered tliat

the appellant file Avith the clerk of this court on or

before July 27, 1954, proper showing wliy tlie ap-

peal in this cause should not be dismissed as [90]

moot.
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EXHIBIT ^^B"

United States Court of Appeals, Ninth Circuit

No. 14361

V. E. STANARD, Individually and Doing Busi-

ness Under the Firm Name and Style of MALE
MERCHANDISE MART,

Appellant,

vs.

OTTO K. OLESEN, Individually, and as Post-

master of the City of Los Angeles, State of

California,

Appellee.

CONSENT TO DISMISSAL OF APPEALS AS
MOOT

Plaintiff, through her attorney, consents to the

dismissal of the Appeal as moot.

Dated: July 27, 1954.

STANLEY FLEISHMAN,
Attorney for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 28, 1954. [91]
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[Title of District Court and Cause.]

ORDER FOR JUDGMENT

The Order of The Postmaster General of March
1st, 1954, was made without notice or hearing of any

kind whatsoever. It directed the defendant Post-

master to refuse to deliver plaintiff's mail to her

and to impound it. It was made under the purported

authority of 39 U. S. C. 259(a). No statutory au-

thority exists for it or any such order. It is void. It

should be noted that while the Government con-

tends in this proceeding that such statutory author-

ity presently exists, the Post Office Department is

at the same time contending that it does not in

seeking the passage of legislation calculated to

permit it. See H. R. 569, 83rd Cong.

The Order of June 11th, 1954, made after notice

and a hearing (of sorts) is void. No evidence of any

kind was [93] offered or received before the Post

Office Department to support the conclusion that

the matter for which the use of the mail was for-

bidden by the order, is within the prohibition of the

statute ; none of such matter was offered or received.

The circulars advertising the material were the

only things received, and they are specifically found

not to be within the prohibited terms of obscenity,

etc., of the statute. For the solicitor of th(^ Post

Office Department and the Postmaster General to

find that something is obscene, hnvd, lascivious, in-

decent, filthy or vile, without even seeing' it or a

copy or a fac similie of it, contemplates that Con-
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gress intended that the right to use the mails should

be subject to some government administrators power

of divination or clairvoyance. Such powers are not

recognized in any Act of Congress I have ever seen.

Chief Justice Hughes in U. S. vs. Macintosh, 283

U. S. 605 spoke of departmental zeal outrunning

statutory authority. I have seen many examples of

it, but none so arbitrary as the instant order.

It is not necessary to reach to the constitutional

questions as both the orders are void as being in

excess of the statutory powers of the Postmaster

General.

Plaintiff's counsel will prepare Findings, Con-

clusions and Judgment for Injunctions pendente lite.

/s/ PEIRSON M. HALL,
United States District Judge.

Dated : August 4th, 1954.

[Endorsed] : Filed August 4, 1954. [94]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above matter having come on for hearing,

upon the Order to Show Cause on June 28, 1954,

and on July 12, 1954, before the Hon. Peirson M.

Hall, Judge presiding; Stanley Fleishman appear-

ing for the plaintiff, and Laughlin E. Waters, United!
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States Attorney, and Max P. Deutz and Josepli D.

MuUender, Assistants United States Attorney, ap-

pearing for defendants, and the Court having exam-

ined the file and heard oral argument and having

taken the cause under submission and having filed

its memorandum opinion, now makes its Findings

of Fact and Conclusions of Law.

Findings of Fact

I.

That at all times since March 1, 1954, Otto K.

Olesen was and he now is the duly appointed, quali-

fied and acting [95] Postmaster of the City of Los

Angeles, State of California, charged with the duty

of administering and managing the United States

Post Office in and for said City, and in charge of

and responsible for the receipt and distribution of

material sent through the United States Mails for

delivery in and from said City.

II.

That plaintiff, V. E. Stanard is and has been en-

gaged in the business of distributing and selling

through the mail certain publications, pin-u]) ])ic-

tures and novelties under the firm name and stylo of

Male Merchandise Mart.

III.

That on March 1, 1954, the Solicitor of the Post

Office Department issued a complaint against ])lain-

tiff charging that she was carrying ou by means of

the Post Office, under the firm name and styl(> of
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Male Merchandise Mart, a scheme for obtaining

money for articles of an obscene character.

IV.

That on March 1, 1954, without notice or hearing,

and before there had been any determination of

illegal activity on the part of plaintiff, defendant

Otto K. Olesen, under orders of the Deputy Post-

master General, impounded and refused to deliver

to plaintiff any mail addressed to Male Merchandise

Mart at 16887 West Branch, Hollywood 46, Cali-

fornia.

V.

Plaintiff answered the Solicitor's complaint and

denied the charge. On March 10, 1954, a hearing

was held in Washington, D. C. None of the books,

motion picture films, playing cards, color slides or

other items described in the complaint as being

obscene, were offered or received in evidence. Cir-

culars mailed by the plaintiff were offered in evi-

dence in the said administrative hearing. [96]

VI.

On April 30, 1954, the Hearing Examiner filed his

initial decision and found that plaintiff was selling

or attempting to sell obscene books, motion pictures,

playing cards and other items described in the com-

plaint. On June 11, 1954, the Deputy Postmaster

General issued a decision affirming and adopting the

initial decision of the Hearing Examiner and on

the same day the Deputy Postmaster General is-

sued an order addressed to defendant Otto K. Olesen

directing him to return to the senders all mail mat-



i

vs. V, E. Stanard, etc. 61

ter addressed to the plaintiff with the word ''iinlaw-

iwV written or stamped on the outside thereof.

VII.

That from March 1, 1954, to Juno 11, 1954, de-

fendant Otto K. Olesen refused to deliver to plain-

tiff her mail addressed to Male Merchandise Mart
at 16887 West Branch, Hollywood 46, California,

pursuant to the impound order of March 1, 1954.

VIII.

That from June 11, 1954, to date, defendants have

refused to deliver to plaintiff her mail addressc^d to

Male Merchandise Mart at 16887 West Branch,

Hollyv^^ood 46, California, pursuant to the final Ad-

ministrative order of June 11, 1954.

IX.

That plaintiff has exhausted all of her administra-

tive remedies.

X.

That there was no evidence in the administrative

hearing that any of the material sold or offei'od for

sale by plaintiff, or any of the circulars distributed

by the plaintiff was obscene, lewd, lascivious, in-

decent, filthy or vile.

XI.

That no Findings or Conclusions are made with

respect to the constitutionality of the statut(\s under

which the orders [97] were made.
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Conclusions of Law

I.

That the impound order of the Deputy Postmas-

ter General dated March 1, 1954, is a final order.

II.

That the order of the Deputy Postmaster General

dated June 11, 1954, is a final order.

III.

That the plaintiff has exhausted all of her ad-

ministrative remedies and is entitled to injunctive

relief for the reason that she has no other adequate

remedy available.

IV.

That the impound order dated March 1, 1954, is

invalid and void for the reason that there is no

authority in law for the issuance of such an order

vvithout notice or hearing.

V.

That the order of June 11, 1954, is invalid and

void for the reason that it is unsupported by sub-

stantial or any evidence and is arbitrary, capricious

and an abuse of discretion and not in accordance

with law.

VI.

That plaintiff is entitled to a preliminary injunc-

tion directed to the defendant, Otto K. Olesen, his

agents, servants and employees, ordering them and

each of them to forthwith deliver up to plaintiff all

mail matter of any kind or nature in their posses-

1
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sion, or custody or under their control, addressed

to Male Merchandise Mart at 16887 West Bi-aucli,

Hollywood 46, California, and enjoininii^ tlie de-

fendants and each of them from in any manner

failing or refusing to deliver in the regular course

of mail any and all mail matter addressed to Male

Merchandise [98] Mart, at 16887 West Branch, Hol-

lywood 46, California, and from in any manner

carrying out or enforcing the Deputy Postmaster

General's order dated March 1, 1954, or the Deputy

Postmaster General's order dated June 11, 1954.

Aug. 13, 1954.

/s/ PEIRSON M. HALL,
Judge.

Approved as to Form.

Attorneys for Defendants,

/s/ STANLEY FLEISHMAN,

I

Attorney for Plaintiff.

Receipt of copy acknowledged.

Lodged August 5, 1954.

[Endorsed] : Filed Au^s^ust 13, 1954. [99]
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District Court of the United States in and for the

Southern District of California, Central Division

No. 16866-PH

V. E. STANARD, Individually and d/b/a MALE
MERCHANDISE MART,

Plaintife,

vs.

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, and DOE I

Through DOE X,

Defendants.

ORDER GRANTING PRELIMINARY
INJUNCTION

To Otto K. Olesen, Postmaster of the City of Los

Angeles, State of California, and his agents,

servants and employees

:

The above matter having come on for hearing

upon the Order to Show Cause on June 28, 1954,

and on July 12, 1954, before the Hon. Peirson M.

Hall, Judge presiding; Stanley Fleishman appear-

ing for the plaintiff, and Laughlin E. Waters,

United States Attorney, and Max F. Deutz and

Joseph D. Mullender, Assistants United States At-

torney, appearing for defendants, and the Court

having examined the file and heard oral argument

and having taken the cause under submission and

having filed its memorandum opinion and its Find-

ings of Fact and Conclusions of Law, and good

cause appearing therefor

:
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It Is Ordered, Adjudged and Decreed that during

the pendency of this action or until the Court shall

otherwise order [101] the defendant, Otto K. Ole-

sen, and his agents, servants and employees are

ordered to turn over and deliver to plaintiff, V. E.

Stanard, all mail matter directed to Male Mer-

chandise Mart at 16887 West Branch, Hollywood

46, California, which is in their possession or cus-

tody or under their control.

It Is Further Ordered, Adjudged and Decreed

that during the pendency of this action or until the

Court shall otherwise order, the defendant, Otto K.

Olesen, and his agents, servants and employees are

hereby enjoined and restrained from failing or re-

fusing to deliver to plaintiff in the regular course

of mail, any and all properly addressed prepaid

letters, cards and packets, addressed to Male Mer-

chandise Mart, at 16887 West Branch, Hollywood

46, California.

It Is Further Ordered, Adjudged and Decreed

that during the pendency of this action or until the

Court shall otherwise order, the defendant. Otto K.

Olesen, and his agents, servants and employees are

hereby enjoined from enforcing in any respect

w^hatsoever the impound order of the Deputy Post-

master General dated March 1, 1954, impounding

plaintiff's mail.

It Is Further Ordered, Adjudged and Decnvcnl

that during the pendency of this action or until th(^

Court shall otherwise order, the defendant. Otto K.

Olesen, and his agents, servants and employees are
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hereby enjoined from enforcing in any respect

whatsoever the Deputy Postmaster General's final

order No. 55656 dated June 11, 1954.

Dated: August 13, 1954.

/s/ PEIRSON M. HALL,
Judge.

Approved as to Form :

Attorneys for Defendants.

/s/ STANLEY FLEISHMAN,
Attorney for Plaintiff.

Receipt of copy acknowledged.

Lodged August 5, 1954.

[Endorsed] : Filed and entered August 13, [102]

1954.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that Otto K. Olesen, in-

dividually and as Postmaster of the City of Los

Angeles, State of California, defendant above

named, hereby appeals to the United States Court

of Appeals for the Ninth Circuit from the Order

Granting Preliminary Injunction made and entered

in this matter by the United States District Court,
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Honorable Peirson M. Hall, Judge presiding, on
August 13, 1954.

Dated: August 16, 1954.

LAUGHLIN E. WATERS,
United States Attorney

;

MAX F. DEUTZ,

Assistant U. S. Attorney,

Chief of Civil Division

;

JOSEPH D. MULLENDER, JR.,

Assistant U. S. Attorney;

/s/ JOSEPH D. MULLENDER, JR.,

Attorneys for Defendant,

Otto K. Olesen.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 16, 1954. [104]
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In the United States Court of Appeals

for the Ninth Circuit

CCA. No. 14546

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, et al.,

Appellants,

vs.

V. E. STANARD, Individually and d/b/a MALE
MERCHANDISE MART,

Appellee.

ORDER TO STAY ORDER GRANTING PRE-
LIMINARY INJUNCTION PENDING AP-
PEAL

Good cause appearing therefor. It Is Hereby

Ordered, Adjudged and Decreed that the Order

Granting a Preliminary Injunction, made and en-

tered in the District Court of the United States for

the Southern District of California on August 13,

1954, in action No. 16866-PH, entitled V. E. Stan-

ard, et al., vs. Otto K. Olesen, et al., be and the same

is hereby stayed pending appeal from said Order

Granting a Preliminary Injunction, or until fur-

ther order of this Court, as follows

:

So much of said Order as provides that during

the pendency of the District Court action the de-

fendant, Otto K. Olesen, and his agents, servants

and employees are ordered to turn over and deliver

to plaintiff, V. E. Stanard, all mail matter directed
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to Male Merchandise Mart which was in their pos-

session or custody or under their control on August

13, 1954, is hereby stayed;

So much thereof as enjoined the defendant, Otto

K. Olesen, and his agents, servants and employees

from enforcing in any respect whatsoever the im-

pound order of the Deputy Postmaster General

dated March 1, 1954, impounding plaintiff's mail is

hereby stayed

;

So much thereof as ordered that during the pend-

ency of the District Court action the defendant,

Otto K. Olesen, and his agents, servants and em-

ployees were enjoined from enforcing in any respect

whatsoever the Deputy Postmaster General's final

order No. 55656 dated June 11, 1954, insofar as it

purported to enjoin the impounding of mail re-

ceived prior to August 13, 1954, is hereby stayed.

Dated : August 16th, 1954.

/s/ ALBERT LEE STEPHENS,
U. S. Circuit Judge.

[Endorsed] : Filed August 18, 1954.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered from 1 to 110, inclusive, contain the orig-
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inal Complaint; Order to Show Cause; Order;

Reply to Order to Show Cause; Affidavit of Stanley

Fleishman; Order for Judgment; Findings of Fact

and Conclusions of Law; Order Granting Prelimi-

nary Injunction; Notice of Appeal; Designation of

Record on Appeal and Stipulation and Order Ex-

tending Time to Docket Appeal which constitute

the transcript of record on appeal to the United

States Court of Appeals for the Ninth Circuit.

Witness my hand and the seal of said District

Court this 11th day of October, A.D. 1954.

EDMUND L. SMITH,
Clerk;

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 14546. United States Court of

Appeals for the Ninth Circuit. Otto K. Olesen, In-

dividually and as Postmaster of the City of Los

Angeles, State of California, Appellant, vs. V. E.

Stanard, Individually and d/b/a Male Merchandise

Mart, Appellee. Transcript of Record. Appeal from

the United States District Court for the Southern

District of California, Central Division.

Filed October 12, 1954.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth District

CCA. No. 14546

OTTO K. OLESEN, as Postmaster of the City of

Los Angeles, State of California, et al..

Appellants,

vs.

V. E. STANARD, Individually and d/b/a MALE
MEECHANDISE MART,

Appellee.

STATEMENT OF POINTS ON WHICH AP-
PELLANT INTENDS TO RELY ON AP-
PEAL

Appellant intends to rely on the following points

on Appeal of the above-entitled cause:

The District Court of the United States for the

Southern District of California, Central Division,

erred in granting a preliminary injunction for the

appellee, and against the appellant herein, for tlie

following reasons

:

(a) The impound order of the Postmaster Gen-

eral, dated March 1, 1954, is not a final order.

(b) The Postmaster General has authority to

impound mail prior to hearing.

(c) The final order of the Postmaster General,

dated June 11, 1954, is a valid order because sup-

ported by substantial evidence.
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(d) The statute (39 U.S.C.A. 259(A)), which

authorized the Postmaster General to make the im-

pound order of March 1, 1954, and the final order of

June 11, 1954, is constitutional.

Dated: October 14, 1954.

LAUGHLIN E. WATERS,
United States Attorney

;

MAX F. DEUTZ,

Assistant U. S. Attorney,

Chief, Civil Division;

/s/ JOSEPH D. MULLENDER, JR.,

Assistant U. S. Attorney, Attorneys for Appellant,

Otto K. Olesen.

Affidavit of Service by Mail attached.

[Endorsed] : Filed October 15, 1954.
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No. 14546

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Otto K. Olesen, individually and as Postmaster of the

City of Los Angeles, State of California,

Appellant,

vs.

V. E. Stanard, individually and doing business under the

firm name and style of Male Merchandise Mart,

Appellee.

APPELLANT'S OPENING BRIEF.

Introduction.

This appeal relates generally to the postal obscenity law

and to the extent of the power of the Postmaster Gen-

eral to restrict mail addressed to persons who have vio-

lated this law. The two specific questions to be decided are

as follows:

1. Whether or not the Postmaster General has the

authority to impound, or hold in status quo, mail addressed

to a person who he believes is violating the postal obscen-

ity law, until such time as an administrative hearing can

be had and an administrative order made.

2. Whether or not the Appellee's advcrtisin.<r circu-

lar constitute substantial, or any, evidence of the fact

that the matter advertised therein is obscene.
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Statement of Jurisdiction.

The District Court had jurisdiction by virtue of 5 U. S.

C A. 1009(c) and 28 U. S. C. A. 1339. The jurisdiction

of this Court is based on 28 U. S. C. A. 1292(1).

Statement of the Case.

The Appellee, V. E. Stanard, is engaged in the business

of distributing and selHng through the mail certain publi-

cations and novelties under the firm name of Male Mer-

chandise Mart. The general procedure followed by the

Appellee is to send out illustrated advertising circulars to

prospective purchasers, inviting orders for the materials

advertised in the circulars.

The Post Office Department, through its inspectors,

uses ''test" names, which eventually become included on

mailing lists which are used by mail order operators such

as the Appellee. It is in this fashion that the Postmaster

General obtains these adverising circulars, though many

are sent to him by interested members of the public who

have also received them.

After receiving some of the Appellee's advertising cir-

culars, the following developments have taken place in this

case:

March 1, 1954— The Postmaster General examined the

Appellee's advertising circulars and de-

termined that they constituted evidence

satisfactory to him that the Appellee

was depositing or was causing to be

deposited in the United States mails in-

formation as to where, how and from

whom obscene, lewd, lascivious, inde-

cent, filthy and vile articles, matter.
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things, devices, and substances may be

obtained. As a result, the Postmaster

General made an order instructing the

Postmaster at Los Angeles to impound

all mail addressed to the Appellee pend-

ing a hearing and final administrative

decision. On the same date the Ap-

pellee was given notice that a hearing

w^ould be held on March 17, 1954.

March 10, 195-^1— The Appellee filed a Complaint in the

District Court (Stanard v. Olesen,

16522-HW) wherein the Appellee

prayed for an Injunction and declara-

tion of invalidity of the Impound

Order.

An Order to Show Cause was issued

on that date to be heard March 25,

1954.

April 1, 195^4— The District Court filed a ]\lemoran-

dum wherein it was indicated that the

Impound Order was valid, but that it

could not be reviewed in the District

Court at that time, because administra-

tive remedies would not be exhausted

until there had been a final determina-

tion by the Post Office Department,

and that the District Court therefore

did not have jurisdiction.

April 12, 195^4— Appellee filed a Notice of Appeal from

the District Court's Memorandum and

made a motion in this Court for relief

from the Impound Order.



April 13, 1954— Judgment of Dismissal was entered

in the District Court.

April 30, 1954— The initial decision of the Post Office

Hearing Examiner was entered and

appealed from in the administrative

proceedings by Appellee.

May 7, 1954— This Court decided to hold Appellee's

motion in abeyance for ninety days

from March 17, 1954 (the date of the

administrative hearing) to give the

Post Office Department to and includ-

ing June 15, 1954, within which to

make and enter a final and judicially

reviewable order or determination.

Thereafter Appellee applied to Justice

Douglas as Circuit Justice for relief

from the Impound Order.

May 22, 1954— Justice Douglas denied relief on the

ground that Appellee should seek judi-

cial review according to the orderly

procedure which she was already fol-

lowing.

June 11, 1954— The Post Office Department made and

entered a final and judicially review-

able order instructing the Postmaster

at Los Angeles to return all of Ap-

pellee's mail to the senders thereof.

June 22, 1954— Appellee filed a Complaint in the Dis-

trict Court (Stanard v. Olesen, No.

16866-PH) wherein Appellee prayed

for an Injunction and declaration of
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invalidity of both the Impound Order

of March 1, 1954, and the Final Order

of June 11, 1954. [T. R. 3-10.
| An

Order to Show Cause was issued to be

heard June 28, 1954. [T. R. 20-21.]

June 28, 1954— The Order to Show Cause was con-

tinued to July 12, 1954. [T. R.

22-24.]

July 12, 1954— The Order to Show Cause was heard

by the District Court.

July 16, 1954— This Court made an Order requirino^

the Appellee to show cause why the

appeal taken by her on April 12, 1954

should not be dismissed because moot.

July 27, 1954— The Appellee filed in this court a con-

sent to the dismissal of her appeal as

moot. [T. R. 54.]

August 4, 1954— The District Court made an Order for

Judgment for Appellee. fT. R. 57-58.]

August 13, 1954— The District Court made the Findings,

Conclusions and Judgment for Prelim-

inary Injunction which are the subject

of this appeal. [T. R. 58-66.]

Statutes Involved.

The pertinent statute is: 39 U. S. C. A. 25^^(a),

which provides as follows:

"Exclusion from Mails of 01)scene, Lewd. etc..

Articles, Matters, Devices, Things or Substances:

"Upon evidence satisfactory to the Postmaster

General that any person, firm, corporation, conifviny.
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partnership, or association is obtaining, or attempt-

ing to obtain, remittances of money or property of

any kind through the mails for an obscene, lewd,

lascivious, indecedent, filthy, or vile article, matter,

thing, device, or substance, or is depositing or is

causing to be deposited in the United States mails

information as to where, how, or from w^hom the same

may be obtained, the Postmaster General may

—

"(a) Instruct Postmasters at any post office at

which registered letters or any other latters or mail

matter arrive directed to any such person, firm, cor-

poration, company, partnership, or association, or

to the agent or representative of such person, firm,

corporation, company, partnership, or association, to

return all such mail matter to the Postmaster at the

office at which it was originally mailed, with the

word 'unlawful' plainly witten or stamped upon the

outside thereof, and all such mail matter so returned

to such Postmasters shall be by them returned to

the senders thereof, under such regulations as the

postmaster General may prescribe: and . . ."

Summary of Argument.

The District Court Judgment for Preliminary Injunc-

tion should be reversed for the following reasons:

1. The Postmaster General had and has authority to

issue the Impound Order.

2. The Final Order of the Postmaster General is sup-

ported by substantial evidence.
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ARGUMENT.

I.

The Postmaster General Had and Has Authority to
Issue the Impound Order.

The Postmaster General has authority, by virtue of

39 U. S. C. A. 259(a) to withhold delivery of mail to a

person whenever it appears from evidence satisfactory to

him that the mails are being used by that person in con-

nection w^ith obscene matter, either by sending obscene

matter itself through the mail or by sending information

as to where, how or from whom the same may be obtained.

That the Postmaster General may withhold mail prior

to the holding of a hearing, prior to the conclusion there-

of, and prior to the issuance of a final type order direct-

ing the return of the mail to the senders thereof, is

not set forth in the statute in so many words, but the

Courts have seen fit to imply this power in order to give

efifect to the statute.

The question has never been decided by an Appellate

Court, but there are several District Court decisions hold-

ing that the Postmaster General may order the impound-

ing of mail prior to hearing.

In Peoples United States Bank v. Gilson (E. D. Mo.,

1905), 140 Fed. 1, the Postmaster General had issued a

fraud order stopping the plaintiff's mail on the basis of

reports of Postal Inspectors. The plaintiff sought an in-

junction on the ground that the evidence was deficient.

The Court denied the injunction, pointing out that the



reports of the inspectors are entitled to great weight, and

said at page 7:

"The reports are, of necessity, evidence on which

he will act. They make the reports, and their re-

ports, in the language of the statute, was evidence

satisfactory to him, the Postmaster General, that the

bank was engaged in a scheme to defraud. Then,

and thereupon, the Postmaster General could have

issued the 'fraud order.'
"

Wallace v. Fanning (S. D. CaL, 1953), unreported,

No. 15499-T, is squarely in point. There, the plaintiff

sought to enjoin the Postmaster at Los Angeles from

impounding mail prior to hearing. Judge Yankwich, who

heard the case during Judge Tolin's illness, denied the in-

junction and stated in his conclusions of law:

"That under the powers given by Sections 255 and

259(a), Title 39, U. S. C., the Postmaster General

had a reasonable time while instituting administra-

tive proceedings and holding a hearing on the evi-

dence, to impound the mail addressed to W. A. Lee

at the address mentioned.''

See also Appendix to this Brief for unreported District

Court Opinions in Pink Williams, also knozvn as ''Cozv-

hoy' Pink Williams v. Petty (E. D. Okla., 1954), and

Barel v. Fiske (S. D. N. Y., 1954).

But aside from these cases, there are cogent reasons

for imposing upon the Postmaster General the duty as

well as the power to impound mail prior to hearing in

order to protect the public interest in keeping obscene

matter out of the mails.
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Congress, in granting to the Postmaster General the

power to impound mail prior to administrative hearing

under 39 U. S. C. A. 259(a), and the Courts, in uphold-

ing this power, have undoubtedly had in mind the obvious

necessity of doing so, because of the possibility that so-

called ''fly-by-night" mail order operators might evade the

law effectively if they could receive their mail pending an

administrative hearing and final determination thereof.

Certainly, Congress and the Courts must have visualized

the situation whereby a person assumes a fictitious name,

sends out circulars inviting mail orders at a given address,

and then receives these orders all within a period of a

few months. If the Post Office could not impound those

mail orders, they would all be received and filled before

the administrative proceedings could be completed. At

that point, the mail order operator would be completely

indififerent to whatever result may be reached at the ad-

ministrative hearing. He need only resume operations

with a new name and address.

That the Appellee has operated her business in this

fashion for some years is apparent from the affidavit of

an assistant Solicitor of the Post Office Department. fT.

R. 41-48.] It is further shown by the affidavit of a Post

Office Inspector that the final order of the Post Master

General made in this case would have been almost totally

ineffective had it not been for the prior impound order,

inasmuch as approximately 98% of the mail addressed

to Appellee was received by the Post Master at Los An-

geles prior to the time of making the final order. fT.

R. 49-53.] These affidavits were attached as exhibits

to Appellant's reply to the Order to Show Cause and

were filed with the District Court.
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ll.

The Order of the Postmaster General Is Supported by
Substantial Evidence.

It is elementary that obscenity is a factual question

and therefore committed to the discretion of the Post

Office Department.

United States v. Dennett, 39 F. 2d 564 (2d Cir.,

1930) ;

United States v. Levine, 83 F. 2d 156 (2d Cir.,

1936)

;

United States v. Two Obscene Books, 99 F. Supp.

760 (N. D. Cal, 1951).

The proposition is also well established that questions

of fact, when decided by an administrative agency, must

be affirmed by the District Court when supported by sub-

stantial evidence.

National Conference On Legalimng Lotteries v.

Farley, 96 F. 2d 861 (C. A. D. C, 1938);

Farley v. Heininger, 105 F. 2d 79 (C. A. D. C,

1939).

The Appellee's advertising circulars were attached as

exhibits to the initial decision of the Post Office Hearing

Examiner [T. R. 11-19] which was attached as an ex-

hibit to the Appellee's Complaint and to the Appellant's

written reply to the Order to Show Cause filed in the

District Court. It is not contended by Appellant that the

circulars themselves are obscene, but it is submitted that

they constitute substantial evidence that the Appellee was

and is using the mails to disseminate information as to

where, how, and from whom obscene, lewd, lascivious, in-
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decent, filthy and vile articles, matter, things, devices and
substances may be obtained.

The decision of the District Court, however, goes fur-

ther than to hold that there is no substantial evidence, and

holds that the advertising circulars are no evidence of

the nature of the things they describe, and that the ad-

vertising circulars are therefore no evidence of the fact

that they give information as to where, how, or from

whom obscene material may be obtained. It is true that

at the time the Postmaster General made the order in ques-

tion he had not obtained nor seen any of the things which

the Appellee was offering for sale. He had, however,

examined the Appellee's advertising circulars in which the

Appellee has aptly and artfully described her wares. There-

in the Appellee offers to send to the reader of the circular

any number of hundreds of books and pictures, all of

w^hich deal wath the subject of sex, and each of which is

promised to give the recipient thereof a "thrill."

We are thus faced with what appears to be a rather

novel situation in that it does not seem to have been

presented to the Courts, or at least is not the subject

of any reported decision. There are, however, many re-

lated cases which may be of assistance to the Court in

deciding the question.

First, it is important to bear in mind that the act com-

plained of here is not the actual sending of obscene mate-

rial through the mail, but rather the sending of informa-

tion as to where, how, or from whom the same may be

obtained. 39 U. S. C. A. 259(a), under which the Post-

master General acted here, is a relatively new statute and

the Courts have had little opportunity to construe it. It

is patterned, however, after 18 U. S. C. A. 146. which
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has been in effect for many years and has been interpreted

on many occasions. In respect to the latter criminal stat-

ute, it appears to be well established that an offense is

complete upon the mailing of information as to where,

how or from whom the obscene material can be obtained.

Grimm v. United States, 156 U. S. 604, 39 L. Ed.

550, 15 S. Ct. 470 (1895);

DeGignac v. United States, 113 Fed. 197 (7th Cir.,

1902).

In those cases, of course, the only question before the

Court was the sufficiency of an Indictment based on this

portion of the statute. The information which had been

sent through the mails was not in itself obscene and did

not show on its face that the material it referred to would

be obscene. To sustain a prosecution, then, it would be

necessary for the Government to prove at the trial that

the material, as to which information was given, was in

fact obscene.

The case at bar is quite different, however. Here the

Appellee has not merely mailed an innocuous letter indicat-

ing simply, where, how or from whom books and pictures

can be obtained. In this case she has gone to great

lengths to describe the materials. Her descriptions of

the materials are evidence of the nature of the materials

and are substantial evidence of the fact that these mate-

rials are obscene.

See also, the following cases in which advertising cir-

culars somewhat similar to those involved in the instant

case were held to be obscene in and of themselves

:

Burstein v. United States, 178 F. 2d 665 (9th Cir.,

1950)

;

O'Neil V. United States, 56 F. 2d 51 (71 Cir.,

1932).
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There is still another line of cases which may be of

assistance to the Court here. These relate to a different

portion of the same criminal statute referred to above (18

U. S. C. A. 1461) and to another criminal statute regard-

ing the postal laws (18 U. S. C. A. 876). These statutes

make it a crime to send through the mail a letter attempt-

ing to extort money or giving information as to where,

how or from whom a device may be obtained which will

be used to prevent conception.

Gilbert v. United States, 182 F. 2d 316 (5th Cir.,

1950)

;

United States v. Pignatelli, 125 F. 2d 643 (2d Cir.,

1942);

Ackley V. United States, 2(X) Fed. 217 (8th Cir.,

1912;

Bates V. United States, 10 F. 2d 92 (C. C. A. 111.,

1881).

In these cases the offense is complete upon the mailing

of the letter which makes the threat or gives the informa-

tion as to the obtaining of the device. It is immaterial

that the defendant may not intend or may not be able to

carry out the threat. Similarly, it is no defense to show

that the device will not in fact prevent conception. In

these cases the Courts have taken the view that when a

person has mailed something which states that he will

do something to extort money, or that he will make avail-

able a device to prevent conception, then he is bound

by his statement.
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In the instant case, it would seem that the Appellee

has placed herself in the same position. By vividly de-

scribing in her advertising circulars the materials which

she offers for sale, she has, in the words of the statute,

sent through the mails information as to where, how,

and from whom obscene, lewd, lascivious, indecedent,

filthy, and vile articles, matter, things, devices, and sub-

stances may be obtained.

But perhaps the question can be examined in still an-

other manner. Looking again to 18 U. S. C. A. 1461,

we find that the term "indecent'' (which in that statute

is included in the definition of obscenity) includes ''matter

of a character tending to incite arson, murder, or assassi-

nation." (Emphasis supplied.) What would be the situ-

ation if one person w^ere to send through the mail a letter

to another stating that he had a plan to commit arson,

murder, or assassination and urging that they confer for

the purpose of carrying it out? Such a communication

would clearly seem to be within the prohibition of the stat-

ute. How then does this differ from the situation wherein

a person sends through the mail a circular stating that
1

he has obscene matter which he will make available ? The

tendency to the unlawful purpose would seem to be the

same in either stiuation.
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Conclusion.

The decision of the District Court should be reversed

on both grounds:

1. The Postmaster General had and has authority to

issue the impound order.

2. The final order of the Postmaster General is sup-

ported by substantial evidence.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Max F. Deutz,

Assistant United States Attorney,

Chief, Civil Division,

Joseph D. Mullender, Jr.,

Assistant United States Attorney,

Attorneys for Appellant.









APPENDIX.
In the United States District Court for the Eastern

District of Oklahoma.

Pink WilHams, also known as "Cowboy" Pink Williams,

Plaintiff, v. Carl Petty, Postmaster, Caddo, Oklahoma,
Defendant. No. 3655-Civil.

Filed Jan. 7, 1954.

Memorandum.

Plaintiff seeks an order temporarily restraining defen-

dant, as Postmaster at Caddo, Oklahoma, from ''continued

impounding mail addressed to Box 157, Caddo, Oklahoma
* * * until further order of this Court, and for an

order directing defendant to release all of plaintiff's mail

* * *." The relief sought is against the defendant as

postmaster. Plaintiff, without alleging any facts out of

which this controversy arose, alleges that the postmaster's

act "in impounding plaintiff's mail is arbitrary, capricious,

unlawful, wrongful, and in strict violation of plaintiff's

constitutional rights."

A hearing on plaintiff's application was set for Decem-

ber 30, 1953, at which time Honorable Frank D. Mc-

Sherry, United States Attorney for the Eastern District

of Oklahoma, acting by direction of the Attorney General

of the United States, filed on behalf of the defendant post-

master a Motion to Dismiss, or, in the alternative, for

Summary Judgment. In support of said motion there

was attached certified copies of pleadings in a certain pro-

ceeding pending in the Post Office Department on a com-

plaint filed by the Solicitor of the Department seeking

a postal fraud order against the plaintiff. The complaint

filed by the Solicitor of the Post Office Department alleged
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that Pink Williams, Caddo, Oklahoma, used a fictitious,

false or assumed name ''Cowboy" at Caddo, Oklahoma,

and charged him with a violation of 39 United States

Code, Sections 255 and 259(a), and of 18 United States

Code, Sections 1342 and 1361.

In the complaint filed by the Solicitor it was alleged that

there was probable cause to believe that Pink Williams,

Caddo, Oklahoma, was using a fictitious, false or as-

sumed name ''Cowboy" at Caddo, Oklahoma, in conduct-

ing and carry on, by means of the United States Mails,

a scheme for obtaining and attempting to obtain remit-

tances of money for a certain printed card of a filthy

nature concerning a fictitious "cattlemen's Convention,"

and that he was disposing of, or causing to be disposed

of, in the mails information as to where, how and from

whom the said card might be obtained.

On November 17, 1953, Acting Postmaster General is-

sued an order directing the Postmaster at Caddo, Okla-

homa, to "refuse to deliver such mail to the party claiming

same until his identity and the character of business

conducted thereunder is satisfactorily established upon

evidence which will be received at a hearing to be held

in the Post Office Department upon such date as shall

be fixed by the Chief Hearing Examiner, and such mail

shall be held in your custody until my further order."

Plaintiff appeared in the proceedings mentioned above

and filed an answer to the complaint of the Solicitor.

Accompanying the Motion to Dismiss is the affidavit

of James C. Haynes, Jr., Chief Hearing Examiner of

the Post Office Department, from which it appears that

a hearing was held on the charges on December 3, 1953.

That at the conclusion of the hearing Mr. Williams,
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through his counsel requested and was granted until De-

cember 28, 1953, to file a brief. That counsel's attention

was called to the fact that his client's mail would be

impounded pending the decision and that *'he made an

expression of assent thereto."

Under the rules of practice of the Post Office Depart-

ment, and the provisions of the Administrative Procedure

Act, 5 U. S. C. 1009, an appeal from the decision of the

Hearing Officer may be taken to the Postmaster General.

Plaintiff's complaint was filed in this Court on Decem-

ber 9, 1953. Whether or not be has filed a brief in the

proceedings being conducted in the Post Office Depart-

ment was not disclosed at the time of the hearing. But

it does appear that the question is still pending before

the Post Office Department.

Plaintiff's counsel, when the Motion to Dismiss, or, in

the alternative, for Summary Judgment w^as filed, elected

to proceed and present the question without filing any re-

sponse to the affidavit in support of the motion; conse-

quently, all facts alleged in support of the motion are

accepted as true.

Defendant contends primarily that until the adminis-

trative proceedings pending in the Post Office Department

are finally concluded, this Court has no jurisdiction, and

that the Postmaster General is an indispensable party to

this proceeding.

The Administrative Procedure Act provides for judicial

review of any agency action, as well as the scope of the

review. Courts generally hold that only final action is

review^able and that before resort to judicial relief may be

had the administrative relief must have been exhausted.

Citing Myers v. Bethlehem Shipbuilding Corp., 303 U. S.

41 ; McCauley v. Waterman Steamship Corp., 327 U. S.



540; Federal Power Commission v. Arkansas Power &

Light Co., 330 U. S. 802; Mallory Coal v. National Bitu-

minous Coal Commission, 99 F. 2d 399-408.

Plaintifif's contention, as I understand it, is that the

Postmaster General has no authority under 39 U. S. C. A.

2S9-259(a) to impound mail pending a hearing on a com-

plaint seeking a postal fraud order, but that he is author-

ized only upon issuance of a fraud order to "instruct

postmasters at any post office at which registered letters

or any other letters or mail matter arrive directed to any

such person, firm, corporation, company, partnership,

or association, or to the agent or representative of

such person, firm, corporation, partnership or asso-

ciation to return all such mail matter to the post-

master at the office at which it was originally mailed,

with the word ''unlawful'' plainly written or stamped upon

the outside thereof, and all such mail matter so returned

to such postmasters shall be by them returned to the

senders thereof, under such regulations as the Postmaster

General may prescribe."

Actually, plaintiff's attack is upon the order of the Post-

master General directing the Postmaster at Caddo to

impound plaintiff's mail, and his effort is to enjoin the local

postmaster from obeying the order of the Postmaster

General, and requesting that this Court order him to de-

liver the mail contrary to the order of the Postmaster

General. The contention is based on the proposition that

before a postmaster may withhold mail addressed to an in-

dividual he must have some statutory authority for his

act, and, unless there is such authority, his act is without

authority of law and therefore invalid. To a great extent

he reHes upon the case of Donnell Manufacturing Co. v.

Wyman, Postmaster at St. Louis (Circuit Court Eastern
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District of Missouri), decided in 1907, and reported in 156

Fed. Rep. at page 415. Therein the Court held that the

postmaster could not withhold mail for a period of six

weeks, but the Court stated therein that ''this Court does

not now hold that the Postmaster General cannot make

all needful orders pending the hearing and in furtherance

of the hearing," referring to a hearing on a proposed

fraud order. The decision seemed to turn upon the con-

ception that there had been unreasonable delay in conclud-

ing the hearing. The Government called attention to an

unreported case from the Southern District of California,

Central Division, Lee A. Wallace a/k/a W. A. Lee v.

Fanning, in which Judge Leon R. Yankwich held that

''the Postmaster General had a reasonable time, while

instituting administrative proceedings and holding a hear-

ing on the evidence, to impound the mail addressed to W.
A. Lee * * *." While it is true that the Act of Con-

gress in question does not specifically say that the Post-

master General may, pending a hearing on a proposed

fraud order, instruct the local postmaster to impound

the mail, it is my judgment that the authority to impound

mail pending a hearing is implicit in the authority of the

Postmaster General to direct that the mail be returned to

the original sender after a fraud order is issued.

Congress has placed the responsibility for protecting the

mails upon the Postmaster General. It would certainly

greatly hinder and handicap him in the administration

of his duties in that regard to hold that he cannot, pend-

ing a hearing on whether or not a fraud order should

issue, direct the local postmaster to withhold mail which

is the subject-matter of the investigation. This Court is

not now concerned with the merits of the controversy be-

tween the plaintiff and the Post Office Department. The



truth is that the facts giving rise to the controversy are

not disclosed by the pleadings in the action, nor were

they discussed by either party in presenting the motion

now under consideration. It is not the purpose of the

Court to express or intimate any opinion as to the merits

of the controversy between the plaintiff and the Postmas-

ter General.

If, as a result of the hearing in the Post Office De-

partment, no fraud order issues, it necessarily follows that

the plaintiff's mail will be delivered to him. In the event

a fraud order issues and, subsequently, an appeal is ap-

proved by the Postmaster General, the plaintiff may than

resort to the courts for relief, not only as to the issuance

of the fraud order, but may seek relief from the order

impounding the mail pending the issuance of the order.

In this case there has been no unreasonable delay.

The proceedings were filed in the Post Office Department

on November 16, or 17, 1953, and a hearing was granted

plaintiff on December 3, 1953. The delay in the adminis-

trative proceedings since December 3 was occasioned by

the action of the plaintiff. So long as there is no un-

reasonable delay in the administrative proceedings, re-

sulting from the acts of those conducting the proceedings,

plaintiff may not invoke the jurisdiction of this Court to

obtain relief from the type of order involved herein.

The Motion of the Postmaster General to Dismiss is,

therefore, sustained on the ground that the plaintiff's

action is premature.

Order in conformity with the foregoing views is en-

tered.

/s/ Eugene Rice

Judge.
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Barel v. Fiske.

U. S. Dist. Ct., S. D. N. Y., March 1, 1954.

SuGARMAN, D. J. Plaintiff seeks a temporary injunc-

tion restraining the Postmaster of Mount Vernon Station,

New York, from continuing- to impound mail addressed

to Gem Company in Mount Vernon.

It appears that after an investigation conducted by

postal inspectors, the Postmaster of Mount Vernon was

''instructed" by one of said inspectors on January 29,

1954, to withhold Gem Company's mail pursuant to 39

C. F. R. 36.10.

On February 16, 1954, after further investigation by

the postal authorities, the Gem Company was served with

a complaint directing it to show cause at a hearing to be

held on March 5, 1954, pursuant to 39 C. F. R. 151.1,

et seq., why it should not be debarred from the receipt

of mail. The defendant herein w^as, on February 18,

1954, ordered to continue to impound Gem Company's

mail pending termination of that administrative hearing.

Thus, defendant has withheld plaintiff's mail since Janu-

ary 29, 1954.

The record discloses that there is sufficient evidence to

sustain the preliminary administrative conclusion that the

mails are being here used unlawfully (18 U. S. C, §1341)

by a person using a fictitious name. (18 U. S. C,

§1342.)

Gem Company has not yet been satisfactorily identified.

In the course of plaintiff's attempt to identify himself with

Gem Company, he conceded that while he nominally owned

Gem Company, that business was ''controlled by Chelli

Promotions, President Nat Sokol . . ." Plaintiff's
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contradictory statements as to the identity of Gem Com-

pany justified the Postmaster General's conclusion of

failure ''to appear and be identified" as required by the

statute. (39 U. S. C., §255.) Until compHance with the

statutory mandate of appearance and identification the

continued impounding of Gem Company's mail was justi-

fied on that basis alone and was not an abuse of adminis-

trative authority.

However, assuming arguendo that plaintiff Barel has

suf^ciently identified himself with Gem Company as he

claims, the Postmaster General has the authority to im-

pound suspect mail matter pending decision of the ques-

tion whether the mails are being used unlawfully. Pink

Williams v. Petty (D. C. E. D., Okla.), Civ. 3655, De-

cision of Judge Rice, not yet reported. Of course this

refusal to deliver a person's mail must be based upon sub-

stantial evidence to sustain preliminary administrative find-

ing that there is a fraudulent scheme operating through

the postal facilities. I cannot say that the evidence on

which the postal authorities acted in the instant case is

insufficient as a matter of law to justify their findings.

Nor does it appear that the hearing has been noticed fo--

an unreasonably late date. (Cf., Donnell Mfg. Co. v.

Wyman, 156 Fed. 415.)

Accordingly, the motion for a temporary injunction

is denied.
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No. 14546.

IN THE

United States Court of Appeals

FOR THE NINTH CIRCUIT

Otto K. Olesen, individually and as Postmaster of the

City of Los Angeles, State of California,

Appellant,

vs.

V. E. Stanard, individually and doing business as Male
Merchandise Mart,

Appellee.

BRIEF FOR APPELLEE.

Counterstatement of the Case.

The appellant's statement of the case is confusing, in-

complete and inaccurate and a counterstatement is there-

fore essential. Appellee, V. E. Stanard, is engaged in

the business of distributing and selling through the mail

certain publications, pin-up pictures and novelties under

the firm name and style of Male Merchandise Mart. On

March 1, 1954, the Solicitor of the Post Office Depart-

ment issued a complaint against plaintiff charging that

she was carrying on, by means of the Post Office, a

scheme for obtaining money for articles of an obscene

character. On March 1, 1954, without notice or hearing
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and before there had been any determination of illegal

activity on the part of appellee, appellant Otto K. Olesen,

under orders of the Deputy Postmaster General, im-

pounded and refused to deHver to appellee any mail

addressed to her [T. R. 60]. Appellee answered the

Solicitor's complaint and denied the charge. On March

10, 1954, a hearing was held in Washington, D. C. None

of the books, motion picture films, playing cards, color

slides or other items described in the complaint as being

obscene were oflFered or received in evidence. Circulars

mailed by the plaintiff were offered in evidence in the

said administrative hearing, but it was not charged or

found that the circulars themselves were obscene. *lt is

not contended by appellant that the circulars themselves

are obscene . .
/' (Appellant's Op. Br. p. 10). On

April 30, 1954, the Hearing Examiner filed his initial

decision and found that appellee was selling or attempting

to sell obscene books, motion pictures, playing cards and

other items described in the complaint. On June 11, 1954,

the Deputy Postmaster General issued a decision affirming

and adopting the initial decision of the Hearing Examiner,

and on the same day the Deputy Postmaster General

issued an order addressed to appellant, Otto K. Olesen,

directing him to return to the senders all mail matter

addressed to the appellee with the word "Unlawful"

written or stamped on the outside thereof [T. R. 60-61].

From March 1, 1954 to June 11, 1954, appellant refused

to deliver to appellee her mail pursuant to the impound

order of March 1, 1954. From June 11 to August 16,

1954, appellant refused to deliver to appellee her mail

pursuant to the final administrative order of June 11,

1954.
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The District Judge found that there was no evidence

in the administrative hearing that any of the materials

sold or offered for sale by appellee was obscene, lewd,

lascivious, indecent, filthy or vile [T. R. 61]. He, there-

fore, held the final order of June 11, 1954 invalid and

void for the reason that it was unsupported by substan-

tial or any evidence and was arbitrary, capricious and

an abuse of discretion and not in accordance with law

[T. R. 62]. He also held invalid the impound order

dated March 1, 1954 for the reason that there was no

authority for the issuance of such an order without notice

or hearing.

Questions Presented.

1. Does the Postmaster General have the power to

issue an order without notice or hearing withholding

from the appellee her mail.

(a) In the face of the due process clause of the Fifth

Amendment ?

(b) In the face of the Administrative Procedure Act?

2. Can the Post Of^ce Department, consistently with

the Administrative Procedure Act, find that appellee is

mailing obscene matter when the Hearing Examiner has

not even seen the matter or taken evidence regarding the

contents thereof and where there is no claim that the

circulars advertising the same are obscene?

The constitutionality of 39 U. S. C. A. Sec. 259a

is not here put in question because the District Court

refrained from considering that issue.



ARGUMENT.

I.

The Postmaster General Was Without Power to Issue

the Impound Order.

A. The Due Process Clause of the Fifth Amendment.

About a year ago, Mr. Justice Douglas considered the

entire problem raised in this case in Stanard v. Olesen,

74 S. Ct. 768. The decision is so apt that it is attached

hereto as an appendix. In his decision Mr. Justice Doug-

las said:

"The power of the Post Office Department to ex-

clude materials from the mails and to intercept mail

addressed to a person or a business is a power that

touches basic freedoms. It might even have the effect

of a prior restraint on communication in violation of

the First Amendment, or the infliction of punishment

without the due process of law which the Fifth and

Sixth Amendments guarantee.''

In Walker, Postmaster General v. Popenoe, 149 F. 2d

511, Mr. Justice Arnold, concurring and speaking for

the court, pointed out that to deprive a person of the

use of the mails is like preventing a seller of goods from

using the principal highways which connect him with his

market, and held that a full and fair hearing is a condi-

tion precedent to any interference with the use of the

mails. Of particular significance to the case at bar is

the following paragraph from Mr. Justice Arnold's opin-

ion:

"We are not impressed with the argument that a

rule requiring a hearing before mailing privileges

are suspended would permit, while the hearing was

going on, the distribution of publications intention-
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ally obscene in plain defiance of every reasonable

standard. In such a case the effective remedy is the

immediate arrest of the offender for the crime penal-

ized by this statute. Such action would prevent any

form of distribution of the obscene material by mail

or otherwise. If the offender were released on bail,

the condition of that bail should be a sufficient pro-

tection against repetition of the offense before trial.

But often mailing privileges are revoked in cases

where the prosecuting officers are not sure enough

to risk criminal prosecution. That was the situation

here. Appellants have been prevented for a long per-

iod of time from mailing a publicatoin which we now
find contains nothing offensive to current standards

of public decency. A full hearing is the minimum
protection required by due process to prevent that

kind of injury."

In a law review note (28 Vir. L. Rev. 635) entitled

''The Postal Power and its Limitations on Freedom of

the Press" is quoted a part of a letter from Mr. Justice

Holmes to Sir Frederick Pollock, which reads as follows:

''The Postmaster General stops letters and circu-

lars that he (i. e., generally I suppose some under-

staffer) decides to be fraudulent, etc., the Constitu-

tion forbids any law abridging the freedom of speech

and I can't believe that this stoppage is lawful. I

think in fact that it has been an instrument of

tyranny and used to stop communications that would

seem all right to a different mode of thought."

In Joint Anti-Fasc'isi Refugee Committee v. McGrath,

341 U. S. 123, the Supreme Court struck down an admin-

istrative order which was made without notice or hearing



on the ground that it did not proceed with due process

of law. In that case Mr. Justice Douglas said:

''It is procedure that spells much of the difference

between rule by law and rule by whim and caprice."

And Mr. Justice Frankfurter observed that:

"The heart of the matter is that democracy im-

plies respect for the elementary rights of men, how-

ever suspect or unworthy; a democratic government

must therefore protect fairness, and fairness can

rarely be obtained by secret one-sided determination

of facts decisive of rights."

B. The Administrative Procedure Act.

For many years it has been settled law that the Post

Office Department has no power to impound mail pending

administrative hearing.

Donnell Mfg. Co, v. Wyman, 156 Fed. 415;

Myers v. Cheeseman, 17A Fed. 783.

In the Donnell case, the court said:

"If the Postmaster General . . . had the au-

thority to withhold complainant's mail for six weeks

of time it was by reason of some statute. And on

the hearing in this court counsel for the government

was wholly unable to present such a statute for

consideration, and the most diligent search by the

court has been with the same results. Apparently

it can be said that there is no such statute and

therefore no such authority exists."

In Stanard v. Olesen, supra, Mr. Justice Douglas said

:

"... I find no statutory authority of the Post

Office Department to impound mail without a hearing

and before there has been any final determination of

illegal activity/' (Emphasis in original.)
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It is also settled law that the Post Office Department

must proceed in accordance with the provisions of the

Administrative Procedure Act.

Gates V. Haderlein, 342 U. S. 804;

Door V. Donaldson, 195 F. 2d 764;

Stanard v. Olesen, supra.

In the Stanard case Mr. Justice Douglas said:

"Under the laws presently written, every business,

until found unlawful, has the right to be left alone/'

The Administrative Procedure Act (5 U. S. C. Sec.

1001 et seq.) provides that no sanction shall be imposed

except within jurisdiction delegated to the agency and

as authorized by law.

As Mr. Justice Douglas said in the Stanard v. Olesen

case:

"Impounding one's mail is plainly a 'sanction' for

it may as effectively close down an establishment as

the sheriff himself. The power to impound at the

commencement of the administrative proceedings is

not expressly delegated to the Post Office, as I have

said. It carries such a grave threat, it touches so

close to First, Fifth and Sixth Amendment rights,

it has such serious possibilites of abuse (unless care-

fully restricted) that I am reluctant to read it into

the statute. I, therefore, strongly incline to the view

that the interim order from which petitioner seeks

relief is invalid."

The cases cited by appellant in his brief (p. 10) and

the policy arguments urged were considered and rejected

by Mr. Justice Douglas in Stanard v. Olesen, supra.

He pointed out that legislation has been introduced, but



not passed, to give the Post Office Department the power

it here claims. H. R. 569, 83d Cong., 1st Sess. He then

observed that:

"The history of that bill and of related legisla-

tions does not show any awareness that the power

proposed already exists. See H. R. Rep. No. 850,

83d Cong., 1st Sess.; H. R. Rep. No. 1874, 82d

Cong., 2d Sess.; H. R. Rep. No. 2510, 82d Cong.,

2d Sess."

II.

The Final Order of the Postmaster General Is Not
Supported by Substantial or Any Evidence.

The appellee was found by the Post Office Department

to be selling or attempting to sell obscene matter through

the mail. This in spite of the fact that none of the

matter mailed by appellee was introduced into evidence.

The theory of the agency as set forth in the initial deci-

sion is that:

''.
. . the circulars themselves constitute persua-

sive evidence that respondent will furnish obscenity

to persons induced by the descriptive technique em-

ployed therein to order the books, pictures, playing

cards and other materials offered for sale. If these

circular advertisements promise obscenity, as I hold

they do, it is not unfair to hold the advertiser bound

by his advertising. // the materials, as actually fur-

nished, are in fact innocuous and non-obscene, the

advertiser should have only himself to blame for

going to such extreme lengths, as is done in these

circulars, to persuade his addressees to the opposite

impression. Thus, the effect of these circulars is to

bring this enterprise, prima facie at least, within

the inhibition of the postal obscenity statute. Re-

spondent did not elect to present evidence to rebut



the promise of obscenity so clearly and unmistakably

spelled out in the advertising circulars. I hold that

the advertising circulars constitute substantial evi-

dence of sale or attempted sale of obscene books,

motion pictures, playing cards and other items men-

tioned in the complaint. . .
." [Emphasis added;

T. R. 16-17.]

The reason why the Post Office Department saw fit not

to introduce the material mailed by appellee is suggested

in the following testimony given before the Select Com-

mittee on Current Pornographic Material, House Report

2510, 82d Cong., 2d Sess., page 95:

"Mr. Burton: Is there any other typical case

that you think would be of interest to the Committee ?

You have described your operations so very clearly

here

—

Mr. Simon: Well we have cases where they give

the impression that they, from the literature you get

the impression that they, are selling obscene matter,

but when the material is received it turns out to be

innocuous, and several of these cases have resulted

in the issuance of fraud orders. That type of case

gives us considerable trouble, along with the border-

line material.

Mr. Burton: That is the type that you call fake

advertising?

Mr. Simon: Fake obscene." (Emphasis added.)

In the course of the same hearing, then Solicitor Frank

testified as follows, on pages 94-95

:

".
. . Sometimes you can get five people to-

gether with you and can give them five pieces of

mail, and ask them to mark them, and you will get

five dififerent results, because in some cases it is just
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one of those things that depends on your own per-

sonal ideas and your own bringing up; it depends

on how strongly you feel about things and there are

some types of that material that you just can't get

two people to agree on no matter how reasonably and

how objectively they look upon it. It is just an honest

difference of opinion. We experience it all the time,

so we have our conferences, and we decide what is

going to be the best thing to do.

Mr. Burton: These cases are frequently called

your borderHne cases are they not?

Mr. Frank: Borderline cases that is right and

I may say there are many of them, Mr. Counsel.

Mr. Keefe: In mentioning borderline if I may
just inject here, I think that is the group that, with-

out any doubt, gives us the most complaint, give us

the most trouble, because the real pornographic mate-

rial is not specifically advertised, as we mentioned

before, but the man who floods the mails with these

ads, he is dealing many times with an article that he

knows is going to cause a lot of trouble, I mean trouble

in deciding on it, and very difficult of a criminal

prosecution, and those are the things, I think, all

the way along, that we are having our great trouble

with.

"We have no trouble with prosecution on things

that are definitely obscene, but it is this material that

is this way and that way that is very, very difficult

to prosecute.'*

The trial court discussed the evidence question as fol-

lows [T. R. 57-58]:

"No evidence of any kind was offered or received

before the Post Office Department to support the

conclusion that the matter for which the use of the

mail was forbidden by the order, is within the
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prohibition of the statute; none of such matter was

offered or received. The circulars advertising the

material were the only things received, and they are

specifically found not to be within the prohibited

terms of obscenity, etc., of the statute. For the

Solicitor of the Post Office Department and the

Postmaster General to find that something is obscene,

lewd, lascivious, indecent, filthy or vile without even

seeing it or a copy or a facsimile of it, contemplates

that Congress intended that the right to use the

mails should be subject to some government admin-

istrator's power of divination or clairvoyance. Such

powers are not recognized in any act of Congress

I have ever seen. Chief Justice Hughes in United

States V. Macintosh, 283 U. S. 605, spoke of de-

partmental zeal outrunning statutory authority. I

have seen many examples of it, but none so arbitrary

as the instant order."

Before the statute, Section 259a, could become opera-

tive, the Post Office Department would have to find that

appellee was mailing obscene matter. Section 7(c) of the

Administrative Procedure Act (5 U. S. C. A. Sec. 1001

et seq.) provides that 'The proponent of a . . . order

shall have the burden of proof.*' As observed above,

the administrative agency never examined the matter

which it found to be obscene and conceded that the matter

might in fact be "innocuous and non-obscene." [T. R.

16-17]. In order to bridge the gap, the Post Office De-

partment presumed that the matter was obscene. If the

appellee was maihng obscene matter, she was guilty of a

crime (18 U. S. C, Sec. 1461). There is no presumption

that a person violates the law; quite the contrary the pre-

sumption is that a person is free of wrongdoing (Code

Civ. Proc. 1963). It is just as erroneous to presume that
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a person is sending obscene matter through the mail as

it is to presume that a person is guilty of a fraud. (See

Jeffries v. Olesen, 121 Fed. Supp. 463; The Atlanta Corp,

V. Olesen, 124 Fed. Supp. 482.)

Appellant argues in his brief (p. 10)

"That questions of fact, when decided by an ad-

ministrative agency, must be affirmed by the District

Court when supported by substantial evidence."

These findings, however, are of course subject to judicial

review.

United States v. Morton, 338 U. S. 632;

Universal Camera Corp. v. National Labor Rela-

tions Board, 340 U. S. 474;

Bonica v. Olesen, 126 Fed. Supp. 398.

In the case at bar the administrative agency found

that the appellee was mailing obscene matter, without

ever having seen the matter it declared obscene. The

District Court properly found that there was no evidence

to support the finding that the appellee was mailing ob-

scene matter [T. R. 61].

In Bonica v. Olesen, 126 Fed. Supp. 398, the judge said:

"It appears that the only controverted issue with

the administrative level was whether or not the

films were 'obsecene, lewd or lascivious' and that the

only evidence on this crucial question was the films

themselves."

The court then went on to describe the films and con-

cluded that the Post Office was in error in finding them

obscene, saying:

"The Post Office has labeled these movements

'sexually suggestive.' To so conclude would be to
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classify the great bulk of modern dancing as such.

This court cannot conclude that this is the commu-
nity consensus."

In the case at bar, how can this or any court pass judg-

ment on whether or not the appellee was mailing obscene

matter. The matter is not before the court and it is

not before the court because the Post Office Department

saw fit not to introduce it. Under the circumstances,

the trial court's finding is conclusive.

A recent helpful case is Summerfield v. Sunshine Book

Co., 23 Law. Week 2285 (Dec. 16, 1954, Ct. of App. for

the Dist. of Col., not yet officially reported). In that

case the court said:

'It may perhaps be argued that the sweeping

orders here involved should be upheld—contrary to

all the inferences to be drawn from The Reed Maga-

zine case—on the ground that from past unlawful

conduct of (publications) as the Postmaster Gen-

eral sees it, he may conclude that such conduct will

continue and that he will again have cause to find

future issues of the magazine obscene. But there is

and can be no finding now that any particular future

issue of the . . . magazines will be obscene and

will provide a basis for the sanctions which the

Postmaster General may impose under Section 259a.

To let the present order stand would permit the

Postmaster General to prevent—in practical eflfect

—

the continued publication of a magazine without

any advance knowledge that its future issues will be

in violation of law, and thus to suppress putatively

lawful activities. Grave constitutional questions

would then be presented.'' (See also Reilly v. Pincns,

338 U. S. 269.)
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As if there were something wrong with sex, the appel-

lant argues in his brief (p. 11):

".
. . Appellee offers to send to the reader of

the circular any number of hundreds of books and

pictures, all of which deal with the subject of sex,

and each of which is promised to give the recipient

thereof a ^thrill'/'

Much as the Post Office Department would like to

abolish sex, it is here to stay and judicially accepted.

Hannagan v. Esquire, Inc., 327 U. S. 146;

State V. Lerner, 81 N. E. 2d 282;

Commonwealth v. Gordon, 166 Pa. Sup. 120;

Bantam Books v, Melko, 96 A. 2d 42

;

American Museum of Natural History v. Keenan,

89 A. 2d 98;

Parmelee v. United States, 113 F. 2d 729;

Le Baron v. Olesen, 125 Fed. Supp. 53.

An eloquent judicial tribute to sex is found in State v.

Lerner, 81 N. E. 2d 282, 286:

'Ture normal sex ideas are all right. All of man-

kind have sex ideas. Nature is aflame with sex

ideas—the hoot of the owl, the coo of the dove, the

blossoms of the flowers, plants and trees, the spawn-

ing of the fish. Sex is the why and wherefore of

life and Hving."

Conclusion.

The decision of the District Court should be affirmed

on both grounds.

Respectfully submitted.

Brock, Easton & Fleishman,

By Stanley Fleishman,

Attorneys for Appellee.







APPENDIX.

IN THE

Supreme Court of the United States

October Term, 1953

No

V. E. Stanard, Individually and Doing Business Under
the Firm Name and Style of Male Merchandise
Mart,

Appellant,

vs.

Otto K. Olesen, Individually and as Postmaster of the

City of Los Angeles, State of California; and Doe I

Through Doe IV,

Appellees,

Application to Mr. Justice Douglas for Relief From Post

Office Department Impound Order Pending Appeal; or

in the Alternative for an Injunction Pending Appeal.

[May 22, 1954.]

Opinion of Mr. Justice Douglas.

Petitioner operates her business in Hollywood, Califor-

nia, under the fictitious name "Male Merchandise Mart,''

which has been duly recorded with the state authorities.

Her business is selling and distributing through the mails

^'publications, 'pin-up' pictures and novelties." On March

1, 1954, the Sohcitor for the Post Office Department

issued a complaint against her, charging that she was

carrying on, by means of the Post Office, a scheme for
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obtaining money for articles of an obscene character; and

further charging that she was depositing in the mails

information as to where such articles could be obtained,

all in violation of 39 U. S. C, §§255 and 259(a),, 18

U. S. C, §§1342 and 1461.

On the same day on which the complaint issued, the

Deputy Postmaster General ordered the Postmaster at

Los Angeles, California, to refuse to deliver mail ad-

dressed to petitioner at her business address. The order

stated that a complaint of unlawful use of the mails had

been filed, that a hearing would be held to establish

whether there were any violations of the applicable stat-

utes, and that the mail addressed to petitioner should be

impounded until further order. This order is now in

effect. It was issued without notice or hearing.

Petitioner answered the complaint and a hearing was

held in Washington, D. C, in March, 1954. At the

present time, there has been no final adjudication, ad-

ministrative or otherwise, that petitioner has violated any

statute.

On March 19, 1954, petitioner filed an action for de-

claratory relief in the District Court for the Southern

District of California. She alleged that the Post Office

had no power to impound her mail without a hearing,

that she was suffering irreparable injury, and that her

constitutional rights had been violated. She sought a

decree enjoining the so-called impound order, hereinafter

referred to as the interim order, and any other order

which might be entered by the Post Office, pursuant to the

hearing. The District Court dismissed the complaint,

holding that the Post Office had power to impound peti-

tioner's mail pending the administrative determination,
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and that petitioner could not question the administrative

proceeding itself, because she had not exhausted her ad-

ministrative remedies. Petitioner appealed to the Court

of Appeals for the Ninth Circuit, where the appeal is

now pending. She also made a motion for relief from

the interim order, pending review. The Court of Ap-

peals heard argument on the motion and took it under

submission, but then vacated the submission and ordered

the motion held in abeyance until June 15, 1954, to per-

mit the Post Office Department to make a final and

judicially reviewable order. The court stated that it

was of the opinion that the motion should not be acted

upon at that time.

Petitioner has now applied to me as Circuit Justice for

relief from the interim order, until her appeal has been

heard or the matter has been otherwise determined. I

have heard the parties and have examined the papers

presented. No question has been raised as to the power

of a Circuit Justice to grant the relief requested, and

I will assume that such power exists. Cf. Mr. Justice

Reed's opinion in Twentieth Century Airlines v. Ryan,

74 Sup. Ct. 8, 98 L. Ed. 29. See also 5 U. S. C.

§ 1009(d). I am not asked to interfere in any way with

the administrative proceeding which is now being con-

ducted. That proceeding is authorized by 39 U. S. C.

§§255 and 259(a). If the administrative decision is

adverse to petitioner, the Post Office will have statutory

authority to intercept all mail addressed to her and either

send it to the "dead-letter" office, or return it to the

senders marked "Unlawful." Petitioner may have judi-

cial review of any order entered under those statutes in

an action brought after the administrative adjudication,

if not in the case which is now pending in the Court of



Appeals. In the present application petitioner com-

plains only of the interim order under which her mail

is being intercepted while the administrative proceeding

is being conducted. She complains that the interim

order was entered without notice, without a hearing, and

without any authority in law, statutory or otherwise.

The power of the Post Office Department to exclude

material from the mails and to intercept mail addressed

to a person or a business is a power that touches basic

freedoms. It might even have the effect of a prior re-

straint on communication in violation of the First Amend-

ment, or the infliction of punishment without the due

process of law which the Fifth and the Sixth Amendments

guarantee. See the dissents of Mr. Justice Holmes and

Mr. Justice Brandeis in Leach v. Carlile, 258 U. S. 138,

140, and Milwaukee PubHshing Co. v. Burleson, 255 U. S.

407, 417, 436; cf. Hannegan v. Esquire, Inc., 327 U. S.

146. I mention the constitutional implications of the

problem only to emphasize that the power to impound

mail should not be lightly implied. Yet if this power

exists, it is an implied one. For I find no statutory au-

thority of the Post Office Department to impound mail

without a hearing and before there has been any final

determination of illegal activity.

Nearly fifty years ago a district court held that there

was no such statutory power, see Donnell Mfg. Co. v.

Wyman, 156 F. 415. And see Myers v. Cheeseman,

174 F. 783. It has been held that the exercise of a like

power without a hearing violated the Due Process Clause

of the Fifth Amendment. Walker v. Popenoe, 80 U. S.

App. D. C. 129, 131, 149 F. 2d 511, 513. A manual, pub-

lished by the Post Office Department in 1939, stated that
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there was no such power. See U. S. Post Office Depart-

ment, Postal Decision, 328. A bill now pending in Con-

gress would give such power, with certain judicial safe-

guards. H. R. 569, 83rd Cong., 1st Sess. The history of

that bill and of related legislation does not show any

awareness that the power proposed already exists. See

H. R. Rep. No. 850, 83rd Cong., 1st Sess.; H. R. Rep.

No. 1874, 82d Cong., 2d Sess.; H. R. Rep. No. 2510,

82d Cong., 2d Sess.

The Department of Justice has presented strong policy

arguments (both to the Congress and to the courts) that

the power is necessary. Within the past year four dis-

trict courts have accepted those arguments, including the

District Court which passed on this case. For the reported

decisions, see Williams v. Petty, 4 Pike & Fischer Admin.

Law 2d 203; Barel v. Fiske, 4 Pike & Fischer Admin.

Law 2d 207. There is something to be said on the side

of the law enforcement officials. For if an illicit business

can continue while the administrative hearings are under

way, those who operate on a fly-by-night basis may be

able to stay one jump ahead of the law. Yet it is for

Congress, not the courts, to write the law. Under the

law, as presently written, every business, until found

unlawful, has the right to be let alone. The Administra-

tive Procedure Act, 60 Stat. 237, 5 U. S. C. §1001 et scq.,

gives some protection to that right. The power of the

Post office Department to restrain the illegal use of the

mails is subject to that Act. Cates v. Haderlein, 342

U. S. 804; Door v. Donaldson, 90 U. S. App. D. C. 188,

195 F. 2d 764. Section 9 of the Act furnishes some

safeguards. It provides, 'Tn the exercise of any power

or authority

—



"(a) In General.—No sanction shall be imposed or

substantive rule or order be issued except within jurisdic-

tion delegated to the agency and as authorized by law."

Impounding one's mail is plainly a "sanction," for it

may as effectively close down an establishment as the

sheriff himself. The power to impound at the com-

mencement of the administrative proceedings is not

expressly delegated to the Post Office, as I have said. It

carries such a grave threat, it touches so close to First,

Fifth, and Sixth Amendment rights, it has such serious

possibilities of abuse (unless carefully restricted) that I

am reluctant to read it into the statute. I, therefore,

strongly incline to the view that the interim order from

which petitioner seeks relief is invalid. It seems to be a

final order and there is no apparent administrative rem-

edy.

It is clear, I think, that petitioner is entitled to judicial

review of the interim order. Section 10 of the Admin-

istrative Procedure Act provides:

"(a) Right of Review.—Any person suffering

legal wrong because of any agency action, or ad-

versely affected or aggrieved by such action within

the meaning of any relevant statute, shall be entitled

to judicial review thereof.

''(c) Reviewable Acts.—Every agency action

made reviewable by statute and every final agency

action for which there is no other adequate remedy

in any court shall be subject to judicial review. Any

preHminary, procedural, or intermediate agency action

or ruling not directly reviewable shall be subject

to review upon the review of the final agency

action. . . ."
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The interim order should be Hfted only if it is invalid.

If it is lifted, the issue of its validity will become moot,

see Myers v. Cheeseman, supra. The case is now pend-

ing in the Court of Appeals and will be decided by that

court in due course. The Department of Justice advises

me that a final administrative order will be made very

shortly, probably in two or three weeks. If that order

should be favorable to petitioner, she would, of course,

receive all her mail and the case would become moot. If

the order is adverse to her, its validity can be reviewed

by the Court of Appeals. I was assured on oral argu-

ment that any mail intercepted under the interim order

would be impounded and kept separate from the other

mail that is subject to the final administrative order,

until judicial review is had, so that the separate issue

of the validity of the interim order will be open on review.

There is thus no danger that the issue presented by this

application will become moot, if the decision of the Post

Office goes against petitioner.

Petitioner presents a strong case for interim relief.

Litigation, however, often places a heavy burden on the

citizen ; and he must frequently suffer intermediate incon-

veniences or losses to win his point. Since petitioner

will, in due course, get judicial review of the important

question of law tendered and since the action I am asked

to take runs counter to the requirements of orderly

procedure, I will deny the relief asked.

Application denied.
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I.

STATEMENT OF JURISDICTION.

Appellant was indicted by the Federal Grand Jury in

and for the Southern District of California, on March

26, 1952 in ten counts under Section 1461 of Title 18,

United States Code.

On May 19, 1952 the appellant was arraigned, entered

a plea of Not Guilty to all counts of the Indictment,

and the case was set for trial on January 13, 1953.

On January 13, 1953 appellant was tried in the United

States District Court for the Southern District of Cali-

fornia by the Honorable Harry C. Westover, sitting with
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a jury, and was found guilty on Counts Five, Six, Seven,

Eight, Nine and Ten of the Indictment. The jury was

deadlocked on Counts One, Two, Three and Four.

On January 26, 1953 appellant's Motion for New Trial

on Counts Five, Six, Seven and Eight was granted by

the Honorable Harry C. Westover.

On February 9, 1954, appellant was retried in the

United States District Court for the Southern District

of California by the Honorable Leon R. Yankwich, sitting

with a jury, and was found guilty on Counts One, Two,

Three, Four and Six. [Tr. p. 5.]^

On March 8, 1954 appellant was sentenced to a period

of imprisonment of four months on Count One and was

fined $1,000 on Count Two, and imposition of sentence

was suspended on Counts Three, Four and Six, and the

appellant placed on probation for a period of three years,

the period of probation to begin upon the expiration of

the sentence on Count One. [Tr. pp. 6-8.] Appellant

appeals from this judgment.

The District Court had jurisdiction of this cause of

action under Section 1461 of Title 18, United States Code

and Section 3231 of Title 18, United States Code.

This Court has jurisdiction of the appeal under Section

1291 of Title 28, United States Code.

i"Tr." refers to 'Transcript of Record."
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II.

STATUTES INVOLVED.

The Indictment in this case was brought under Section

1461 of Title 18, United States Code.

The Indictment charges a violation of Section 1461 of

Title 18, United States Code, which provides in pertinent

part:

''§1461. Mailing obscene . . . matter.

"Every obscene, lewd, lascivious, or filthy book,

pamphlet, picture, paper, letter, writing, print, or

other publication of an indecent character; and . . .

"Is declared to be nonmailable matter and shall not

be conveyed in the mails or delivered from any post

office or by any letter carrier.

"Whoever know^ingly deposits for mailing or de-

livery anything declared by this section to be non-

mailable . . . shall be fined not more than $5,000

or imprisoned not more than five years, or both."

III.

STATEMENT OF THE CASE.

The Indictment pertinent to this appeal charges as

follows

:

"Count One.

[U. S. C, Title 18, Sec. 1461.1

On or about March 8, 1951, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Post

Office Establishment of the United States, certain

books addressed to ^Broadway News 44 E. Broadway



Tucson, Ariz.' which books were obscene, lewd,

lascivious, and filthy, as the defendant then and

there well knew, and too obscene, lewd, lascivious,

and filthy to be made a part of the records of this

court.

Count Two.

[U. S. C, Title 18, Sec. 1461.]

On or about March 14, 1950, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Post

Of^ce Establishment of the United States, a certain

postal card addressed to T. B. Lindner 6338 E.

Gallant Bell Gardens, Calif.', containing an adver-

tisement and notice giving information where, how,

from whom, and by what means obscene, lewd, lasciv-

ious, and filthy books might be obtained.

Count Three.

[U. S. C, Title 18, Sec. 1461.]

On or about April 21, 1950, in Los Angeles

County, California, within the Central Division of

the Southern District of CaHfornia, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Post

Office Establishment of the United States, a certain

postal card addressed to 'Waldo E. Trammel Box

670 North Bend, Ore.' containing an advertisement

and notice giving information where, how, from

whom, and by what means obscene, lewd, lascivious,

and filthy booklets might be obtained.
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Count Four.

[U. S. C, Title 18, Sec. 1461.]

On or about May 9, 1950, in Los Angeles County,

California, within the Central Division of the

Southern District of California, defendant Gordon
ScHiNDLER did knowing-ly deposit and cause to be

deposited, for mailing and delivery, in the Post Office

Establishment of the United States, certain books

addressed to 'Alfred Welles Lovelock, Nevada' which

books were obscene, lewd, lascivious, and filthy, as

the defendant then and there w^ell knew, and too

obscene, lewd, lascivious, and filthy to be made a

part of the records of this court.

Count Five.

[U. S. C, Title 18, Sec. 1461.]

On or about August 24, 1951, in Los Angeles

County, CaHfornia, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Post

Office Establishment of the United States, a certain

letter addressed to T. Bender Eminence, Ky.' con-

taining advertisements and notices giving informa-

tion where, how, from whom, and by what means

obscene, lewd, lascivious, and filthy books might be

obtained.

Count Six.

[U. S. C, Title 18, Sec. 1461.]

On or about August 29, 1951, in Los Angeles

County, California, within the Central Divisicm of

the Southern District of California, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Pt)st



Office Establishment of the United States, a certain

letter addressed to 'Vernon L. Aldridge Box 423

Patagonia, Ariz.' containing advertisements and no-

tices giving information where, how, from whom,

and by what means obscene, lewd, lascivious, and

filthy books might be obtained.

Count Seven.

[U. S. C, Title 18, Sec. 1461.]

On or about August 30, 1951, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER did knowingly deposit and cause to

be deposited, for mailing and delivery, in the Post

Office Establishment of the United States, a certain

letter addressed to 'G. Marston Scottsdale, Ariz.'

containing advertisements and notices giving infor-

mation where, from whom, and by what means ob-

scene, lewd, lascivious, and filthy books might be

obtained.

Count Eight.

[U. S. C, Title 18, Sec. 1461.]

On or about September 1, 1951, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don Schindler did knowingly deposit and cause to

be deposited, for mailing and deHvery, in the Post

Office Establishment of the United States, a certain

letter addressed to 'H. T. Elliott Box 278 Dublin,

Va.' containing advertisements and notices giving

information where, how, from whom, and by what

means obscene, lewd, lascivious, and filthy books

might be obtained."
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On May 19, 1952, the appellant appeared for arraign-

ment and plea, represented by Caryl Warner, Esq., before

the Honorable Ben Harrison, United States District

Judge, and entered a plea of Not Guilty to all counts of

the Indictment.

On January 13, 1953, the case was called for trial

before the Honorable Harry C. Westover, United States

District Judge, sitting with a jury, and on January 15,

1953, the jury returned a verdict of guilty as charged

in Counts Five, Six, Seven, Eight, Nine and Ten of the

Indictment. The jury was deadlocked on Counts One,

Two, Three and Four.

On January 15, 1953, the Honorable Harry C. West-

over, District Judge, declared a mistrial as to Counts

One, Two, Three and Four.

On January 26, 1953, the Honorable Harry C. West-

over, District Judge, granted appellant's Motion for New

Trial as to Counts Five, Six, Seven and Eight. Appel-

lant's Motion for New Trial as to Counts Nine and Ten

was denied.

Appellant appealed Counts Nine and Ten in this Court

in Schindler v. United States, decided November 30, 1953,

and reported in 208 F. 2d 289. Petition for writ of

certiorari was denied in the Supreme Court on April 5,

1954.

On February 9, 1954, the case was called for trial be-

fore the Honorable Leon R. Yankwich, sitting with a jury.

Appellant was represented by Cecil W. Collins, Esq.



On February 10, 1954, the Honorable Leon R. Yank-

wich, District Judge, granted appellant's motion for judg-

ment of acquittal on Counts Five, Seven and Eight.

On February 11, 1954, the jury returned a verdict

of guilty as charged in Counts One, Two, Three, Four

and Six of the Indictment.

On March 8, 1954, appellant was sentenced to im-

prisonment for a period of four months on Count One

and to pay a fine of $1,000 on Count Two. Imposition

of sentence was suspended on Counts Three, Four and

Six and the appellant was placed on probation for a

period of three years, the period of probation to com-

mence upon the expiration of the sentence on Count One.

Appellant assigns as error the judgment of conviction

on the following grounds:

A. The trial court erred in refusing to allow appel-

lant's source books into evidence.

B. The trial court erred in refusing to admit the tes-

timony of J. B. Tietz.

C. The trial court erred in its instructions on criminal

intent.

D. Section 1461 of Title 18 is unconstitutional.

E. The verdict of the jury is (a) contrary to the law

(b) contrary to the evidence and (c) contrary to

the law and the evidence.
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IV.

STATEMENT OF THE FACTS.

The facts pertinent to the appeal in this case are shown

here in the form of Stipulation to Evidence entered into

at the time of the trial by and between the Government

and the appellant. [R. pp. 2-6.]^

''It is hereby stipulated and agreed by and

between the United States of America, plaintiff and

Gordon Schindler, defendant in the above-entitled

matter, through their respective counsel as follows:

That it shall be deemed true and duly proved by the

plaintiff, as follows:

I.

That on or about March 8, 1951, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don Schindler did, upon receipt of an order from

Broadway News, deposit and cause to be deposited

for mailing and delivery in the Post Office Establish-

ment of the United States certain books addressed

to 'Broadway News 44 E. Broadway Tucson, Ariz.'

in an envelope, which books are entitled: 'Unusual

Sex Practices,' 'Handbook for Husbands,' 'Auto-

Erotic Practices,' 'Sex Perversion and the Law, Vol.

I,' and 'Sex Perversion and the Law, Vol. II.'

II.

That on or about March 14, 1950, in Los Angeles

County, California, within the Central Division of

th Southern District of California, the defendant

Gordon Schindler, upon being solicited, deposited

'R." refers to Reporter's Transcript of Proceedings.
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.

and caused to be deposited for mailing and delivery

in the Post Office Establishment of the United States

a certain postal card addressed to T. B. Lindner,

6338 E. Gallant, Bell Gardens, Calif.' containing an

advertisement and notice giving information where,

how, from whom and by what means certain books

might be obtained, to-wit : 'Handbook for Husbands'

and 'Auto-Erotic Practices.'

in.

That on or about April 21, 1950, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER, upon being solicited, deposited and

caused to be deposited for mailing and delivery in

the Post Office Establishment of the United States

a certain postal card addressed to 'Waldo E. Tram-

mel, Box 670, North Bend, Ore.' containing an ad-

vertisement and notice giving information where,

how, from whom and by what means booklets might

be obtained, to-wit: 'Handbook for Husbands' and

'Auto-Erotic Practices.'

IV.

That on or about May 9, 1950, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendant Gor-

don ScHiNDLER, upon being solicited, deposited and

caused to be deposited for mailing and delivery in the

Post Office Establishment of the United States cer-

tain books addressed to 'Alfred Welles, Lovelock,

Nevada,' which books are entitled: 'Handbook for

Husbands' and 'Auto-Erotic Practices.'
"
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V.

ARGUMENT.
There Was No Error in the Refusal of the Trial Court

to Allow Appellant to Introduce Into Evidence

His Source Books.

Appellant herein cites as error the ruling of the trial

court in excluding the books appellant claimed were the

source for the books involved in the Indictment in this

case. [R. pp. 33-34.]

The problem raised in this specification of error, there-

fore, can best be presented in the form of a question.

Does the fact, if determined, that a source book, or a

combination of source books, are not obscene, necessarily

preclude a conclusion that a book taken from these sources

is obscene? Reason and authority would require that

the question be answered in the negative.

The case of United States v. Bennett, 24 Fed. Cases.

14571, answers the question in this manner when the

court says:

"In commenting on one of the passages which he

read, the counsel for the defendant stated that he

desired to read from another book, a clause of similar

character, by way of showing 'how that sort of

illustration or expression or narrative is regarded in

standard literature.' The court excluded all reference

to and illustrations from other books and publica-

tions, and the defendant's counsel excepted. We are

unable to see that there was any error in their ex-

clusion. It is the duty of the court to prevent the

presentation to the jury of any issues other than the

one on trial, and it did not tend to show that tlie

marked passages in question was not obscene, that

another passage in the book from which the marked
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passage was quoted, or another passage in some

other book, was not generally accepted as abscene/'

This Court considered the question raised upon this

appeal in Schindler v. United States, 208 F. 2d 289, cert,

den. 347 U. S. 938. Therein this Court says, at page

290:

"Another book, called 'The Perfumed Garden,' was

likewise excluded although it contained source ma-

terial for the Arabian Manual. However its rele-

vancy, if any, was too slight to render its exclusion

prejudicial. The primary tendency of the excluded

material was to clutter up and confuse the record,

and we think the exclusionary ruling was well with-

in the discretion of the trial judge."

There Was No Error in the Ruling of the Trial Court

Refusing to Admit the Testimony of J. B. Tietz,

Esq. on the Question of Intent.

This raises a question which was decided by this Court

against this same appellant in the case of Schindler v.

United States, 208 F. 2d 289, 290, cert. den. 347 U. S.

938, and therefore is not considered in this appeal.

There Was No Error in the Instructions of the Trial

Court on Criminal Intent.

The trial court instructed the jury on the question of

criminal intent as follows

:

"In every crime there must exist a union or joint

operation of act and intent. The burden is always

upon the prosecution to prove both act and intent

beyond a reasonable doubt.

A person is held to intend all the natural and

probable consequences of acts knowingly done. That

is to say, the law assumes a person to intend all the
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consequences which one standing in Hke circumstances

and possessing Hke knowledge should reasonably ex-

pect to result from any act which is knowingly done.

An act is done knowingly if done voluntarily and

purposely, and not because of mistake or inadvertence

or other innocent reason.

The word 'willfully' does not mean merely volun-

tarily or intentionally. Doing or omitting to do a

thing knowingly and willfully implies not only a

knowledge of the thing, but a determination with a

bad intent to do it or omit doing it. It signifies an

evil intent without justifiable excuse and is employed

to characterize a thing done without ground for be-

lieving that it is lawful or conduct marked by care-

less disregard whether or not one has the right so

to act." [R. p. 61, line 17, to p. 62, line 12.]

And further,

"A picture or printed matter is obscene, lewd

lascivious or filthy within the meaning of the Statute

that applies to this case if it is offensive to the com-

mon sense of decency and modesty of the community,

and tends to suggest, or arouse sexual desires or

thoughts in the minds of those who by means

thereof may be depraved or corrupted in that regard.

The true inquiry in this case is whether or not the

literature charged to have been obscene was, in fact,

of that character. And, if such literature was ob-

scene, and the defendant knew of the contents of

such literature at the time he deposited the same in

the mails, or caused the same to be deposited in the

mails, it is not material that he, himself, did not re-

gard such literature as obscene." [R. p. 62, line 2Z,

to p. 63, line 10.]
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Appellant's specification of error herein relies upon the

case of Morissette v. United States, 342 U. S. 246. It

is difficult upon a study of the Morissette case {supra) to

see how appellant can find much comfort in the language

and holding of that case.

At the outset it should be remembered that appellant

through his counsel stipulated that he ''did deposit and

cause to be deposited for mailing" the material charged

in the indictment. How, then, can he now complain that

any other evidence on the question of intent is relevant

or material? It could add nothing to the effect of the

stipulation.

Further, it is submitted that the Morissette case (supra)

is not applicable to the statute or situation here in ques-

tion. The court in the Morissette case (supra) says at

page 260

:

"A quite different question here is whether we
will expand the doctrine of crimes without intent

to include those charged here!' (Emphasis added.)

From the language quoted above, it would appear the

court was concerned only with the statute under attack

in that particular case. That was a theft statute, 18

U. S. C, Sec. 641. The cases interpreting the necessary

intent required by the statute involved in the instant case

have uniformly held that knowledge of the obscenity of a

book was not a necessary element to a violation of 18

U. S. C, Sec. 1461. Rosen v. United States, 161 U. S.

29; Magon v. United States, 248 Fed. 201, cert. den.

249 U. S. 618; Burton v. United States, 142 Fed. 57;

Knowles v. United States, 170 Fed. 409. The necessary

intent is merely the intent to mail the article mailed.

This was stipulated by the appellant.
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This Court considered and rejected appellant's theory

in Schindler v. United States, 208 F. 2d 289, cert, den.,

347 U. S. 938. In the Schindler case, this Court, at page

290, says:

'Trobably the leading case bearing on the point

is Rosen v. United States, 161 U. S. 29, 41 S. Ct.

434, 438, 480, 40 L. Ed. 606. There the defendant

unavailingly asked the court to instruct the jury that

he should be acquitted if they entertained a reason-

able doubt whether he knew that the application he

had placed in the mails was obscene. The request,

said the Supreme Court, was intended to announce

the proposition that a conviction under the statute

could not be had unless the individual charged with

violation of it knew or believed that the paper he

deposited could be properly or justly characterized as

obscene or lewd. The statute,' said the Court, 'is

not to be so interpreted.' And the Court went on

to observe that Congress did not intend that the ques-

tion as to the character of the paper should depend

upon the opinion or belief of the person who, with

knowledge of its contents, assumed the responsibility

of putting it in the United States mails. The au-

thorities appear uniformly to support that view."

The trial court properly instructed the jury upon the

question of the criminal intent necessary to convict the

appellant and therefore, the judgment should be affirmed.

Section 1461 of Title 18, United States Code is

Constitutional.

Appellant attacks Section 1461 of Title 18, United

States Code as an unwarranted abridgement of rights

guaranteed under the First Amendment of the Consti-

tution of the United States. He primarily bases his

attack upon the theory that the statute punishes acts
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which are of no danger to "the safety of the nation.''

He claims a lack of a ''clear and present danger."

It must be conceded at the outset that Congress was

vested with the power "to establish post-offices and post

roads." United States Constitution, Article I, Section 8,

clause 7. As practically construed throughout the cases,

this authorizes, not merely the establishment of a postal

system, but also its regulation and protection. However,

with this express grant of powder must also be construed

the limitations upon Congress in the enactment of laws

"abridging the freedom of speech and of the press."

United States Constitution, Amendment I.

The problem has been raised in a great number of cases.

The Supreme Court in the case of Ex parte Jackson, 96

U. S. 727, was first presented with the question in regard

to lottery tickets. The court in the Jackson case (supra)

says at page 736

:

"In excluding various articles from the mail, the

object of Congress has not been to interfere with the

freedom of the press, or with any other rights of

the people ; but to refuse its facilities for the distribu-

tion of matter deemed injurious to the public morals.

Thus by Act of March 3, 1873 Congress declared

'that no obscene, lewd, or lascivious book, pamphlet

. . . shall be carried in the mail; . .
.'

All that Congress meant by this Act was, that

the mail should not be used to transport such corrupt-

ing publications and articles, and that anyone who
attempted to use it for that purpose should be pun-

ished . . . The only question for our determina-

tion relates to the constitutionality of the Act; and

of that we have no doubt."

In construing a statute in substantially the same lan-

guage as Section 1461 of Title 18, the court in the case
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of Tyomies Publishing Co. v. United States, 211 Fed.

385, says at page 388:

'The statute is not in derogation of the constitu-

tional rights and privileges of the defendants as

publishers of a daily newspaper. The constitutional

guaranty of a free press cannot be made a shield

from violation of criminal laws which are not de-

signed to restrict freedom of the press, but to protect

society from acts clearly immoral or otherwise in-

jurious to the people. Ex parte Jackson, 96 U. S.

727, 736, 24 L. Ed. 877; In re Rapier, 143 U. S.

110, 133, 134, 12 Sup. Ct. 506, 24 Sup. Ct. 789, 48

L. Ed. 1092; Knowles v. United States, 170 Fed.

409, 411, 95 C. C. A. 579; United States v. Journal

Co, (D. C), 197 Fed. 415, 418."

Appellant also attacks Section 1461, Title 18, United

States Code as indefinite. This statute was considered by

this court in Magon v. United States, 248 Fed. 201, cert,

den. 249 U. S. 618. The court in the Magon case

(supra), in discussing the problem of indefiniteness, says

at page 203 :

'Tn construing the word 'obscene' as used therein,

it has been uniformly held that if the matter com-

plained of were of such a nature as would tend to

corrupt the morals of those whose minds are open to

such influences by arousing or implanting in such

minds lewd or lascivious thoughts or desires it is

within the prohibition of the statute, and that whether

or not it had such tendency was a question for the

jury. Rosen v. United States, 161 U. S. 29, 16 Sup.

Ct. 434, 480, 40 L. Ed. 606; Knowles v. United

States, 170 Fed. 409, 95 C. C. A. 579; United States

V. Bennett, 24 Fed. Gas. No. 14,571; McFaddcn v.

United States, 165 Fed. 51, 91 C. C. A. 89; Dcnollin

V. United States, 144 Fed. 363, 75 C. C. A. 365;
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United States v. Musgrove (D. C), 160 Fed. 700;

United States v. Harmon (D. C), 45 Fed. 414;

United States v. Clarke (D. C), 38 Fed. 732.

"... A defendant charged with sending in-

decent matter through the mails is therefore, . . .

in the same position that a defendant charged with

sending obscene matter has always been in, and there

is no more reason for holding the statute void as to

the one than as to the other."

See also

:

Verner v. United States (9th Cir.), 183 F. 2d 184.

The constitutionality of the statute here in question has

also been discussed and upheld in such cases as the fol-

lowing: Harmon v. United States, 50 Fed. 921; Rinker

V, United States, 151 Fed. 755; Knowles v. United States,

170 Fed. 409; Coomer v. United States, 213 Fed. 1. See

also: Besig v. United States, 208 F. 2d 142.

The Verdict of the Jury Is Sustained by the Evidence.

Since appellant stipulated to the fact of mailing the

books as charged in the Indictment, the sole question for

the jury was whether or not the books were in fact ob-

scene. Rosen v. United States, supra; Burstein v. United

States, 178 F. 2d 665. On this question the books them-

selves were introduced into evidence.

The jury was given an opportunity to read and decide

the question of obscenity under proper instructions by

the trial court. This question of fact the jury decided

against the appellant. A mere perusal of the books in-

volved here would indicate the jury was correct in re-

turning a verdict against the appellant.

See Besig v. United States, supra.
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VI.

CONCLUSION.

There were no errors of law in the ruHngs of the

trial court. Section 1461, Title 18, is constitutional.

Therefore, it is respectfully submitted that the judgment

and sentence of the trial court should be affirmed.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Louis Lee Abbott,

Assistant United States Attorney,

Chief of Criminal Division,

Manuel L. Real,

Assistant United States Attorney,

Attorneys for Appellee.
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No. 14,548

IN THE

United States Court of Appeals

For the Ninth Circuit

WiLLARD D. McKlNNEY,
Appella7it,

vs.

Uktted States of America,

Appellee.

BRIEF FOR APPELLEE.

JURISDICTION.

Jurisdiction of this appeal arises under Rule 37(a)

of the Federal Rules of Criminal Procedure, Section

111, Title 18 United States Code, and Section 1291

of Title 28 United States Code.

STATEMENT OF THE CASE.

Appellant was indicted for assault with a dans:erous

weapon in violation of Title 18 United States Code,

Section 111 (R. 2, 3). On April 23, 1954 appellant,

an Alcatraz prisoner, was produced in Court ])U]*snant

to a w^rit of habeas corpus ad ])rose(iuenduni (R. 4).



On that day Mr. George Hammer was appointed as

attorney for appellant (R. 4). Appellant stated prior

to this appointment that he was without means to

employ counsel (R. 4). After the appointment of

Mr. Hammer appellant informed the Court that he

desired to obtain an attorney of his own choice (R.

5). On July 14, 1954 appellant, represented by Mr.

John Adams and Mr. George Hammer, plead not

guilty (R. 6). On August 23, 1954 appellant waived

trial by jury and was tried by the Court on that date

(R. 7, 9). After the government's case had concluded,

appellant moved to set aside the waiver of jury trial,

which motion was ordered denied, and further moved

for a continuance (R. 11). This motion was also

denied (R. 11).

Appellant introduced evidence and testified in his

own behalf (R. 11). Five witnesses testified for the

defense on August 25, 1954 (R. 12). On August 26,

1954 appellant was found guilty by United States

District Judge Michael J. Roche (R. 13). After being

sentenced to a term of five years, appeal was then

taken to this Court (R. 15-18).

SPECIFICATIONS OF ERROB.

Appellant specifies as ^^ grounds of appeal" the fol-

lowing :

1. The appellant has been denied and deprived

of his rights to the due process of law, in that

he was deceived and coerced by his counsel into



3

waiving his right to a trial by jury without liis

having proper knowledge of said right.

2. That his counsel, appointed by the Court,

acted in a disinterested and unethical manner
in their conduct of his defense. That is, both

counsel being learned in the law, did willfully

neglect to perform their duties in conducting a

reasonable and proper defense for the appellant,

and by their refusal to interview many of ap-

pellant's witnesses, necessary to his defense.

3. Appellant has also been denied the right to

present vital argument upon the validity of the

indictment, charging him with violation of Sec-

tion 111, Title 18 U.S.C, and that his counsel

arbitrarily neglected to argue said vital point of

law and the acts in support thereof.

QUESTION PRESENTED.

1. Was appellant deprived of the effective right

of counsel?

ARGUMENT.

Appellant was without means to employ an attorney

(R. 4). The Court appointed Mr. George Hammer

to represent him. Appellant then informed the Court

that he desired to obtain an attorney of his own choice

(R. 5). The record shows that an additional attor-

ney represented appellant during the remainder' of



the case (R. 6-16). The record further shows that

appellant took the stand and testified in his own be-

half (R. 11). In addition, some five witnesses testi-

fied for the defense (R. 12). A waiver of jury trial,

signed by both appellant and his counsel was filed.

Appellant filed a brief in this Court on January

21, 1955. In this brief he makes some reference to

Section 2255 of Title 28 United States Code. No
motion under this section was filed in the District

Court. The brief is numbered with the Court of

Appeals number for the appeal from the judgment

of conviction. We will interpret the brief as referring

to his appeal from that judgment of conviction.

Appellant makes a number of vague assertions to

the effect that he was misled by his attorneys. The

only facts which he alleges consist of the following:

1. That the attorneys refused to subpoena

witnesses.

2. That they refused to interview many of

them.

3. That his attorneys informed some of the

witnesses they could not be subpoenaed because

the warden would not approve of their testimony.

It should be immediately apparent that witnesses

did in fact testify for appellant. It appears that

John Revense, Frank Davenport, John Green, Henry

White and Carl Sunstrund testified in appellant's

behalf (R. 12). Nothing appears of record which

would indicate that appellant's attorneys either re-

fused to interview any witnesses or refused to sub-



poena any witnesses. The record only reveals that

appellant had the services of two presumably com-

petent members of the bar. No facts are even alleged

by appellant as to which of the attorneys did the

things which he claims, or what they said, or what

the names are of the witnesses he mentions, or what

they would testify to, or what he said to his attor-

neys with reference to their testimony. Even assum-

ing everything appellant says is true (despite the ab-

sence of any such facts in the record), the only infer-

ence presented to this Court is that some persons

known by appellant were not interviewed or sub-

poenaed to testify in his defense.

While it is true that appellant is entitled under

the Sixth Amendment to the effective right of counsel

(Powell V. Alabama, 287 U.S. 45; Foster v, Illinois,

332 U.S. 134), unless legal representation is of such

a low caliber as to amount to no representation at

all the trial is not vitiated. Feeley v. Ragen, 166 F.

2d 976; Weher v, Ragen, 176 F. 2d 579; United States

V. Hartenfeld, 113 F. 2d 359.

The facts of the present case do not indicate any

lack of the effective right to representation by coun-

sel. Appellant's statements about witnesses amount

merely, if they amount to anything, to dissatisfaction

with counsel. Appellant claims he was misled into

waiving his right to trial by jury. However, he does

not state any facts whatsoever to support this conclu-

sion. The only inference presented to the Court is

that he feels he was misled because the case was lost.

Appellant seems blinded to the fact that the reason



the case was lost might very well be that he was

guilty instead of any supposed lack of representation

by counsel.

No error is alleged by appellant in his brief in the

conduct of the trial. His vague allegations of mis-

conduct on the part of his coimsel are refuted by

the record. That record reveals that counsel defended

him in a trial which lasted four days and that they

called five witnesses in his behalf. In our opinion,

the present case is merely an example of a properly

convicted criminal who is attempting to misrepresent

facts to the Court in order to escape his just punish-

ment. Counsel for this appellant, without compensa-

tion, worked hard and ably in his behalf. Now that

the result, foreordained by his guilt, has occurred,

he turns and bites the hand which was extended to

help him.

We respectfully request that the judgment of con-

viction be affirmed.

Dated, San Francisco, California,

February 9, 1955.

Lloyd H. Burke,
United States Attorney,

Donald B. Constine,
Assistant United States Attorney,

Richard H. Foster,
Assistant United States Attorney,

Attorneys for Appellee.














